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PREFACE 


Since the First Edition of this book appeared eighteen 
years ago, Industrial Law as a subject of study has 
attracted an ever-growing number of those seeking, or 
engaged in, careers outside the legal profession. The 
value of a working knowledge of the law surrounding the 
contract of employment and the increasing number of 
legislative enactments relative thereto, has been recog- 
nized not only by the various Commerce Degree Depart- 
ments of the Universities, but by those occupying respon- 
sible positions in the administrative branches of industry 
and commerce. It has been a source of satisfaction to me 
to learn from many quarters that the previous editions 
of this book, by avoiding technicality and over-elabora- 
tion, and by having constant regard, not only for the 
requirements of the student but also for the practical 
needs of executives, have assi.sted in an understanding of 
the subject in these wider circles of those who seek this 
knowledge. 

This edition includes such recent legislative changes as 
the Wages Councils Act, 1945. As the book will be pub- 
lished some months before the coming into operation of 
the new National Insurance scheme, it has been thought 
well to include both the existing law and the new pro- 
visions which will take its place next July. Enactments 
of a more temporary nature, such as the Reinstatement 
in Civil Employment Act and emergency measures like 
the Control of Engagement Order, are collected in the 
Appendix. 

I gratefully acknowledge the always ready assistance 
of my wife in the preparation of the book for the press. 

HARRY SAMUELS. 


I Essex Court, 
Temple, E C 4. 
December, 1^47 
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CHAPTER I 


THE LAW CONCERNING APPRENTK'ESHIP 

Distinction Between Apprenticeship and Service Con- 
tract. Where teaching is the primary object of the agree- 
ment, even if service is also to be given, it is an appren- 
ticeship; where work is the primary object, though 
teaching is also to be provided, it is a service agreement. 
The payment of a premium is strong, but not decisive, 
evidence in establishing an agreement to be one of appren- 
ticeship.^ 

The Indenture. No agreement will suffice to create an 
apprenticeship unless an indentiure is executed.® The 
consent of the apprentice is a sine qtta non: he must, 
therefore, be a party to the contract, whether solely or 
jointly with another. An indenture executed by the 
master and the father of the apprentice, but not by the 
apprentice himself, is not valid.® Thus, when an adult 
assented to be bound as apprentice, but did not execute 
the indenture which was executed by her father-in-law and 
the master, the indenture was held invalid.* A corporation 
may be a party.® 

Failure to insert the full amount of the money paid or 
contracted for renders the indenture void. The considera- 
tion for a contemporaneous agreement, however, con- 
nected with the apprenticeship, e.g. an agreement to pay 
a certain sum for the apprentice’s keep, need not appear 
in the indenture.® Money paid as premium cannot be 
recovered where an indenture is held void under this 
section.’ A single stamp suffices on an indenture to two 

^ R u Ramhain (i8oi), i East 531 ; R v Northowram (1846), 
9QB 24 

“ R 1/ Mawman, Burr SC. 200; R v Kmgsweare, Burr. SC 839 
R 1; Aresbv, 3 B and Aid 584 

* R. V. Ripon (1890), 9 East 295 

* Burnley Equitable Co-operative Society i; Casson, [1891] i Q B 25 

* Hawkins v Cluttcrbuck, 2 Car & K 811. 

" Stokes V Twitchen (1818), 2 Moore 538 
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masters in two trades in which it is intended that the 
apprentice should serve consecutively, ^ and where an 
indenture which provides for service with a second master 
is assigned by the first to the second it is then stamped 
with the common assignment stamp only. ^ 

The law gives special protection to an apprentice who is 
an infant (i.e. under 21), in that it will not enforce a con- 
tract against him which is not on the whole beneficial to 
him. Thus a contract which does not provide for either 
wages or maintenance or which imposes a penalty will be 
void, and so too a contract which provided that no wages 
should be paid during a strike, even though it gave the 
apprentice the right of working elsewhere in the mean- 
time.® Similarly, a covenant binding for a period an 
infant apprentice not to accept employment except with 
the master’s consent without a corresponding covenant 
by the master to provide employment was held to inva- 
lidate the apprentice.ship deed. So too a clause in a deed 
exempting the employer from liability for negligence.^ 
But an infant apprentice cannot dissolve the indenture.® 
He is entitled to do so on reaching 21, after giving reason- 
able notice.® Subject to this, contingent matters arising 
out of the apprenticeship are governed by the provisions 
of the indenture — otherwise by the common law or statute 
as set forth in the following paragraphs. 

Misbehaviour of Apprentice, llie master is entitled 
to complain to a magistrate (in Petty Sessions or the 
Police Court).’ Although at common law no general 
right of dismissal in case of misconduct is given to the 
master,® yet, if the misbehaviour is such as to make 

^ R V Louth, 2 M & R 273 

* Morns v Cox, 3 Scott (N R) 116 

■ Meakin?^ Morns, 12QBD 352, Corn w Matthews, [iSg i Q B 310 

• De Francesco v Barnum (iSSg), 63 T. T 428; Olsen v. Corry and 
Ctravesend Aviation, Ltd (1036), 155 LI 512 

® R u Wipston, 3 B iV C 484 

® CoRhlan v CalaRhan, 7 Tr C L R 2gi 

’ Fmplnyrrs and Workmen Ait, i''75, Sect 6 

“ See, eg Sherman v Abele (t 688). Vein where a master, dis- 
missing his appientice for negligence and misdemeanours, had tf) refund 
part of premium Cf Waterman v hryer (1022), 1 1< B 490 
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teaching impossible or amounts to a refusal to be taught 
or causes actual injury to the master or if the apprentice 
is an habitual thief, the master is justified in determining 
the apprenticeship and need not return any part of the 
premium. Custom is relevant, e.g. by the custom of 
London, gaming is a sufficient misbehaviour to justify the 
dismissal of an apprentice. Tlie principle underlying the 
common law rule is that the master’s covenants in the 
ordinary indenture are independent of the performance 
by the apprentice of the apprentice’s obligations,^ so that 
where the apprentice has by his own wilful act prevented 
the master from teaching him, the master can set this up 
as a defence when sued upon his covenant to keep and 
teach, irrespective of the question whether the apprentice 
has performed his obligations or not.- And so a master 
in whose business precious articles have to be constantly 
lying about was held entitled to dismiss a dishonest 
apprentice'.® 

A master has a right to the earnings of an apprentice 
who runs away from him,* and if the apprentice has been 
enticed from liim by another the latter is liable to the 
master for work and labour done.® The master is not 
bound to receive the apprentice back or to repay part of 
the premium,® but not so in the case of an apprentice 
who only absents himself a few days.’ 

Illness of Apprentice. The ajiprentice has a common 
law right to medical attendance during sickni'ss. 'I'his is 
now .subject to the provisions of the National Health 
Insurance Act, 193O, Schedule I, Part i (a), to the effect 
that an apprentice who receives a money payment from 
the master must be insured under the National Health 
Insurance Scheme. And persons employed under any 

' Wiiistone V . Linn (1823). 1 13 & C. 450. 

® Raymond v. Minton, L R i Ex. 244. 

* Cox V . Mathew (1861), 2 F. & F. 397; Learoyd v. Brook, [i8qi| i 
Q B.431. 

* Menton v. Hornsby, i Ves. 48 

^ Lightly V . Clouslon (1808), g R.R. 713. 

® Cuff V . Brown (i8t8), 5 Price ?qy. 

’ Winslone v. Linn (1823), i B. & C. 4O0. 
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contract of apprenticeship will be "insured persons” 
when the National Insurance Act, 1946, comes into 
operation.^ 

Accidents to Apprentice. An apprentice is a "work- 
man” within the meaning of the Workmen’s Compensa- 
tion Acts,® but an agreement entered into by an appren- 
tice under that Act will not be enforced against him unless 
it is for his benefit.® And an apprentice will be an " insured 
person” when the Industrial Injuries Act, 1946, comes 
into operation.* Where the apprentice is permanently 
injured by the action of a third party causing loss of 
service, the master may sue the latter for the amount 
of the prospective damage.® 

Permanent Illness of Apprentice. This will operate 
as a valid reason for terminating the apprenticeship.® It 
is also a good defence in an action by the master for 
breach of contract. 

Death of Apprentice. This terminates the contract. 
In the absence of express provision the premium is not 
recoverable. 

Dissolution of Partnership. Failing express provision, 
the apprentice cannot be forced to serve the remaining 
partners.’ 

Bankruptcy of Master. This operates as a complete 
discharge of the apprenticeship on either party giving 
written notice to the trustee. The latter has discretion, 
on the apprentice's application, to order the repayment 
of sucli part of the premium as is reasonable under all the 
circumstances and the transfer of the indenture to some 
other person.® 

Death of Master. This terminates the apprenticeship 

* National Insurance let, 1946, Sect 7S. 

■ Workmen's Compensation Act, 19-^5, Sect 3 

’ Stephens w Dudbridgi Iionworks Co , [1Q04] 2 KB 225 

* Industrial Injuries 4cf, 1946, bched 1 , Part 1 (i) 

* Hod soli V Stallebrdss (1841). gLJ,QB 132 

* Boast V Forth, 19 L T 264 

’ Brook V Dawson, 20 LT 611 , Courhman 1 Sillar (1870), 22 L '1 
480, Titmus V Rose &. Watts (1940), ih2 1-1 304 

* Bankruplty Ait, 1914. Sect 34 



LAW CONCERNING APPRENTICESHIP 


5 


unless there is a custom to the contrary (or express 
provision has been made for its continuance with the 
master’s executors),’ No portion of the premium can be 
recovered failing express provision or unless the master 
is a member of a firm.* Where one of two partners dies, 
the apprentice becomes the apprentice of the other.* 
Change of Place of Business. Unless otherwise expressly 
stated, there is an implied covenant that the apprentice 
shall be employed at the place where the master carries 
on business at the date of the indenture, and the appren- 
tice will not be bound to allow himself to be transferred 
to a place of work situated elsewhere.* 

Legal Remedies. In the absence of a local custom to 
the contrary, no action will lie against an apprentice on a 
covenant made by him as an infant. Such a custom to 
the contrary exists, e.g. in the City of London, where the 
covenants of an apprentice over 14 may be enforced 
against him. Further, where an apprentice agrees to do 
or refrain from doing something on the termination of the 
apprenticesliip, he is bound thereby, e.g. where he under- 
takes not to start on his own account within a specified 
and reasonable distance from the master’s place of busi- 
ness, even though he agreed thus when an infant.® On the 
other hand, a parent or friend who is a party to the agree- 
ment jointly with the apprentice is bound by all the cove- 
nants, even though the apprentice on coming of age should 
renounce or omit to ratify the agreement. 

Disputes between the master and apprentice (except 
those concerning money claims over £ 10 ) are settled by 
the magistrates (in Petty Sessions or the Police Court), 
who have, in addition to their powers as between employ- 
ers and workmen, special power in the case of apprentices 
to rescind the agreement, to order whole or part repay- 
ment of the premium, or to order the apprentice to carry 

^ Cooper V Simmonds (1862), 5 L T. 712. 

2 Whincup V. Hughes (1871), L R., 6 C P. 78. 

< R. V. St. Martin's, Exeter, 1 H & W. O9. 

* Eaton V, Western ( t 882)» 0 Q B D , 63O C A. 

^ Gadd V. Th<)in])so]], [1911J 1 K 1 ^ 304 



6 


industrial law 


out bis duties. In this last case, the apprentice has a 
month’s grace, and is then, ii he still defaults, liable to be 
imprisoned for not more than 14 days.^ 

In addition to the above principles governing appren- 
ticeship as such, there are, of course, many provisions 
to in other capacities, e.g. the 

Tu\es ot the common law regarding infants apply to 
apprentices under 21, while apprentices are deemed to 
be "persons employed" within the meaning of the 
Factories Act, 1937. 

1 Employers and Workmen Act. 1875. Sect 6 (see also later pp 
221-222). 



CHAPTER II 


THE CONTRACT OF EMPLOYMENT 

The contract of employment has to be distinguished from 
certain other agreements to which it bears a resemblance 

at certain points. Its difference from the contract of 
apprenticeship has already been explained. The point of 
difference between an agency contract and an employment 
contract is that whereas in both there is a contract to do 
certain work, the employment contract in addition gives 
the employer generally a full right of control over the 
employee’s movements during the performance of that 
work, and of regulating the manner in which the work 
should be done, e.g. determining the hours and place 
of work.^ An independent contractor is in a somewhat 
similar position to an agent vis-d-vis an employee, an 
independent contractor being “one who undertakes to 
produce a firm result, but so that in the actual execution 
of the work he is not under the control of the person for 
whom he does it, and may use his own discretion in the 
things not specified beforehand.” (Pollock, Torts, p. 8o.)^ 
Where A lends B an article or materials by means of 
which B can perform work on his own (B’s) behalf and 
not subject to A's orders, the contract is one of bailment.® 
And, lastly, as compared with the relation created by a 
partnership agreement, it is laid down tliat the receipt 
by an employee of a share of the profits by way of re- 
muneration shall not constitute a partnership between the 
employer and employee.* The simple test to be applied, 

' R. V. Walker (1858), 27 L.J.M C. 207; R. v. Bowers ( t 866), t C C.R. 

41. 

■ See e.g. Hardaker w. Idle, P.C , [1896] t Q B. 335 ; Walker v. Crabb 
(iQib), 33 T.L.R. iiq 

* Venables «. Smith (1877), 2 QBD 279; Gates v. Bill and Sons, 
[1902] 2 K.B. 38. 

* Sect. 3, Partnership Act, 1890 As far as so-called co-partnership 
schemes are concerned, those in existence are so drawn up that there 
are few, if any, which invest the employee with the full rights and 
obligations of a partner in addition to those of an employee. 

7 
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in judging whether it is the relationship of employer 
and employed that exists or some other relationship, is 
whether one of the parties is under the control and bound 
to obey the orders of the other ; if so, there is the employ- 
ment relationship.^ 

Capacity to Contract. An infant (i.e. a person under 21) 
is not bound by any contract of service unless it is, as a 
whole, for his benefit (see page 2). Thus, where a railway 
company contracted out of the Employers’ Liability Act, 
1880, in respect of an infant employee in return for his 
being entitled to benefits from their contributory bene- 
volent fund or insurance society, it was held that the 
contract was binding on the infant.^ 

A contract containing restrictive terms which are 
reasonable (see page 21) will be held binding on infants, 
since "a contract which contains the only terms on which 
an infant can reasonably expect to get employment must 
be for his benefit.” ® 

Corporations and Associations. The validity of any 
contract of employment to which a limited company is 
a party will depend upon the powers, express or imphed, 
of the company. If the articles of association do not 
contain an express provision for the entering into such 
a contract by the company, the contract will only be 
valid if it can be regarded as necessary or ancillary to 
the company’s objects. Where the contiaot is made by 
some person or persons on behalf of the company, it is 
necessary as an additional precaution to be satisfied that 
the company has authorized the person or persons to make 
the contract on its behalf. 

With regard to unregistered and unincorporated associa- 
tions, a contract of emplo3nnent would normally be made 
not by all the members, but by a committee or by some- 
body acting on behalf of the members. The contract 


* Hill V nockptt, [1Q15] I KB 578, dt |i 582 
^ Clements v L N R , [1894] 2 Q B 482 
■ Bromley v Smith, [1909I 2KB 235 
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would be binding only upon those members who gave or 
acquiesced in the giving of the authority to enter into 
the contract so as to make them liable, and where the 
person purporting to enter into the contract on behalf 
of the members is acting in excess of his authority, he 
would alone be personally liable, on the general principle 
laid down ^ that no member of a society as such becomes 
Uable to pay to the funds of the society or to anyone else 
any money beyond the subscriptions required by the rules 
of the club to be paid as long as he remains a member. 

Written v. Oral Contracts. The contract of employment 
may be an express contract, in which case provision would 
naturally be made for {a) its duration, and {b) the remuner- 
ation payable. An express contract is not necessarily a 
written contract; it may be oral. Where the parties 
content themselves with an oral contract, each must be 
prepared for the contingency, in the event of a dispute 
giving rise to a legal process, of his version of the contract 
not being accepted by the deciding authority. In one class 
of cases, legal process is entirely excluded unless there is a 
written contract, viz., contracts that are "not to be per- 
formed within the space of one year from the making 
thereof," ® and evidence of an oral agreement is insufficient 
to maintain an action in such a case. The year runs from 
the date of the agreement.® If no definite period for its 
duration is specified in an agreement, the statute does not 
apply; on the other hand, if a period is specified which 
would carry the parties beyond the statutory period of 
one year, the statute applies even if the agreement contains 
the usual provision for termination before the expiry of 
the statutory period by notice on either side of a week 
or month or whatever the case may be.® To satisfy the 
statute and to be able to maintain an action it is not 

^ Wise V Perpetual TrusleeCo , [19031 AC 139, and cf Harrington v 
Scndall, [1903] 1 Ch 921. and Stansheld v Kidout (1889), 5 T L R G06. 

■ Sect 4, Statute oj Frauds ^ 1677. 

* Cf. Vernon v Findlay (1937), LI 130, Adamb v. Union 
Cinemas, [1939] 3 All E R 587 

* Hanau v Erlich, [1912] A C 39. 
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necessary to have a formal contract; a series of letters 
or even an entry in the minutes of a company meeting ^ 
will suffice, provided they contain the terms of the agree- 
ment and the signature of the party to be charged. 

Temporary Restrictions on Freedom of Contract. There 
arc at present in force certain emergency enactments; 
(a) as to the employers’ duty to reinstate employees after 
War Service ; (6) restricting rights to engage for or accept 
employment save through prescribed channels. As to 
these, see Appendix. 

Stamps on Contracts. In the case of contracts of service 
of manual workers, there is an exemption from the 
requirement of a 6d. agreement stamp.® 

Duration of the Contract. It often happens, in written 
as well as verbal contracts of service, that provision is not 
made for the termination of the contract. It is a common 
weakness of human nature that when two individuals, 
hitherto unknown to one another, are brought into contact 
with a view to making some mutual arrangement, they 
avoid discussing the possible severance of their connection. 
Where, as in such cases, it is not possible to ascertain what 
was in the minds of the parties in this respect when 
making their agreement, the particular circumstances have 
to be considered, and, in particular, such matters as the 
periods when wages are paid, and the custom prevailing 
in the particular kind of employment. 

It used to be said, on the authority of Blackstone, that 
where no duration is stated, the contract is a yearly 
contract. It is doubtful, however, whether this rule is of 
any practical value at the present day as far as industrial 
practice is concerned. In such a case, the fact that wages 
are paid weekly or monthly would normally be sufficiently 
strong evidence to destroy the presumption of a yearly 
contract, and make it a weekly or monthly contract as 
the case may be; ® a custom in the trade, once proved, 

* Jones V, Victoria Graving Dock (1877), 2 Q.B.D. 314. 

* Stamp Act, i8qt, Sched. I. 

® I.evy V. Electrical Wonder Co. (1893), 9 T.L.R. 495: De Stempel 
V. Dunkels, [1938J 1 All £.R. 245. 
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would have an equal effect. To prove a custom, it must 
be general, of reasonable antiquity and conformity, and 
sufficiently notorious that people would make their con- 
tracts on the supposition that it exists.’^ Of course, where 
there is clear evidence of the duration of the contract 
otherwise, neither the interval at which wages are paid nor 
custom nor any other such extrinsic circumstances are 
admissible to disprove it.® And where the duration is not 
clearly expressed, but the salary is agreed at so much a 
year or per annum, it will be construed prima facie as a 
contract for a year certain.* 

Tlie contract of service can be determined 
{a) By notice. 

(6) Without notice in certain cases. 

Determination by Notice. When the contract is clear 
as to the length of notice required on either side, no 
question arises. Thus, the common form of contract "for 
one year subject to one month’s notice on either side” 
gives cither party the right to terminate within the year 
by giving a month’s notice. 

Where the contract is silent or ambiguous as to 
the length of notice required, it will be implied that 
reasonable notice is necessary.* What is reasonable notice 
is a question of fact dependent up>on the circum- 
stances. 

In deciding this question of fact, custom is relevant, 
subject to what has already been stated on the point 
(page lo). As illustrations of what have been found to be 
reasonable lengths of notice in various branches of work, 
the following may be quoted — 

Newspaper editor, one year.'* 


^ Foxall V International I^nd Credit Co (1867), 16 L,T. 637. 
•Peters v. Staveley, (1866) 15 L T. 275, Davis v. Marshall (1861), 
4 L.T, 216. 

^ Buckingham v. Surrey and Hants Canai Co (1882), 46 L.T. 885; 
Foxall V International Land Credit Co., &upra. 

* Re African Association, l.td , and Allen, [1910] i K.B. 396. 

• Grundy v. Sun IMnting and Publishing Association (1916), 33 
T.L.R. 77. 
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Commercial travellers^ and superior clerks,® three 
months. 

Shop manager at £250 per annum,® one month. 

Engineering salesman, three months.® 

Theatrical manager, six months.® 

Unless otherwise expressly agreed, or unless a custom 
can be proved, the notice is applicable equally to the 
employer and the employee, and it can be given at any 
time, so as not necessarily to expire at the end of the week 
or month* and it can be given verbally. Even though the 
contract requires written notice, it can be terminated 
by word of mouth by mutual agreement.’ 

Determination Without Notice in Certain Cases. The con- 
tract may be determined without notice in the following 
cases: (i) Incompetence, (2) Permanent Incapacity, 
(3) Disobedience or Neglect, (4) Misconduct. 

1. Incomvetence. The public profession of an act is an 
undertaking to the world that the person making it has 
the requisite ability and skill.** If the incompetence of the 
employee to perform the work he undertook to do upon 
engagement can therefore be established, dismissal 
without notice will be justified. While the reasons for 
such dismissal must be bona fide, they need not be dis- 
closed if the employer has the right to dismiss at his 
discretion,** and where the dissatisfaction itself was quite 
bona fide, but the firm were unable to state the reasons, 
they were held entitled to dismiss.’® 

2. Permanent Incapacity. The question how far the 


* Grundow v. Mdstur & Co. (1885), i T.L.R. 205. 

* Levy V. Klectrical Wonder ('o. (1803), 9 T L R 495 ; and Hv Oriental 
Bank Corporation, MeDowall's Case (1886), 32 C.J^ 30ft 

* Byrne v Scholl (1883), Cab and El 17, N.P. 

* Fisher ?» Ihuk & Co., I 4 All E.R. 467. 

* Adams v. Union Cinemas, [1939], 3 All E.R. 136. 

‘ Ryan v. Jcnkinson (1855), 25 L.j Q.B it. 

’ Latchford Premises Cinema, Ltd. v. Ennion & Paterson, [1931] 
2 Ch. 409. 

* Hartner v. Cornelius (1858), 5 C.B.N.S. 236; Searle w. Ridley 
(1873), 28 L.T. 411. 

* Ex parte Tcather (1850), 1 L.M. & P, 7. 

Diggle V. Ogston Motor Co. (1915). 112 L T. 1029. 
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illness of the employee justifies dismissal without notice 
has to be considered here. It is quite clear in the first 
place that the employer has no less a right to dismiss an 
employee during a period of illness by giving the proper 
notice than he has when the employee is at work. And 
the employee has a similar right. 

Wages During Illness. It was held in many cases that 
an employee is entitled to his wages during illness pro- 
vided that the contract of service remains and the em- 
ployee is ready and willing to perform his duties except 
for the incapacity caused by his illness.^ This principle 
is now, however, doubted, and it appears that the terms 
uf the contract must be the deciding factor in each case. 
If theie is no express term agreed, the whole facts must 
be looked to, to determine what was the implied term.® 
An agreement to pay '^ages during "sickness” covers 
absence due to accident.® Even if the illness is caused 
by the employee’s own misconduct, the employee will be 
entitled to his wages if the misconduct occurred before 
he entered upon the contract and he did not know then 
that he would contract the illness.* These rules are, 
however, of effect only if the contract itself does not 
provide otherwise. 

Where it was a term of the employee’s engagement 
that he should join the company's contributory sick fund, 
by the rules of which he would be entitled to sick pay 
if wages were not payable, and having been on sick pay 
for seven months, the employee was then given notice, 
his claim for wages for the seven months was disallowed.® 

Illness Justifying Dismissal. The test to be applied 
when considering the question whether illness justifies 
dismissal is: Is the iUncss such as to put an end in a 

^ Cuckson V Stones (1858), 28 L J , Q B 25, Wairen v Whit- 
tingham (1902), 18 T L R. 508, Mamson v Bell, [1939] 1 All E R 
745 

■ O’Grady v Sopei, [1940], 2KB 469 

® Maloney v St Helenb Industrial Co-operative Society, Lid . [i933J 
I K B 293. 

* R i; Raschen (1878), 38 LT 38. 

‘ Niblett V Midland Railway (1907), 96 L T 462 

9-<L.6z86) 
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business sense to the business engagement and to frustrate 
the object of that engagement? Where a works manager 
on a five years’ agreement had a breakdown after three 
years, and was ready to return to work five months 
aftenvards, but in the meantime the company notified 
him that he was dismissed, the Court answered the test 
question here in the negative, and gave judgment for the 
employee.^ On the other hand, the question was answered 
in favour of the employers where a leading lady in an 
opera company was unable to appear for a month, and a 
substitute had to be found, the Court holding that her 
failure “went so much to the root of the consideration as 
to discharge the defendants.”® 

j. Disobedience or Neglect. Whether disobedience 
in an employee justifies a dismissal without notice depends 
upon whether the order disobayed was one which the 
employer was entitled to give under the terms of the 
engagement.® 

The question as to what degree of rudeness or insolence 
justifies a dismissal is one of fact to be determined in 
each case according to the particular circumstances. 
Thus it has been held that a single instance of insolence 
in the case of a servant in such a position as a newspaper 
dramatic critic would not justify dismissal.* The general 
canon which the Court attempts to apply in each case is 
whether the insolence was of such a kind as to be incom- 
patible with the continuance of the relation of master and 
servant, but as has been pointed out, "rudeness (or 
insolence) is an uncertain term, and persons may differ 
as to what is rudeness.” ® 

Although as a normal rule® neglect must be habitual 
neglect to justify dismissal without notice, yet a simple 

^ Storey v. Fulham Steel Woiks Co (1907), 24 T L R 89 

* Poussaxd V. Spiers & Pond (1876), i Q.I 5 D 410. 

® Price V. Monat (1862), ii C.B. 508; Turner v. Mason (1845), 
14 M. & W. 112 

* Edwards v Levy {i860), 2 F. & F. 94. 

* Smith V. Allen (1862), 3 F. & F. 157 N.P. 

® See Jupiter General Insurance Co., Ltd. v. Shroff (Ardeshir 
Bomanje), [1937] 3 All E.R. 67. 
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act of forgetfulness may in certain circumstances amount 
to that requisite degree of negligence.^ An instance where 
a single act of forgetfulness might be clearly a giound 
for dismissal without notice would be that of a railway 
signalman who omits to put the signal at " danger.” 

Absence from work without due cause is only an in- 
stance of neglect. The proper course in such cases is either 
dismissal or a claim for damages without rescinding the 
contract. Where a firm had suspended for a day an em- 
ployee engaged on a fortnightly agreement who had ab- 
sented himself without cause for a day, it was held that 
the firm had not a right to suspend him and prevent him 
from earning wages.* 

3. Misconduct. What degree of misconduct justifies 
dismissal without notice is a question of fact. The test 
is “Does the misconduct interfere with the business of 
the employer or with the ability of the employee to per- 
form his duties under his service contract ? ” * Instances 
where the question has been answered in the affirmative 
are that of the manager of a limited company accepting 
commission on tlie insurance of the company’s picmises 
which it was part of his duties to arrange,* and that of 
a merchant’s dork speculating in "differences” on the 
Stock Exchange.® Misconduct outside the service may or 
may not justify dismissal under this test according to the 
circumstances. It is not enough for an employer to be- 
lieve that the misconduct has occurred ; it must be capable 
of proof.® But misconduct discovered after the dismissal 
will justify the dismissal, although the original grounds 
were not proved.’ This decision should be compared with 


^ See Bastcr v The J.ondon and County I’nnting Works, [1899] 
I Q T 3 901 

■ Hanley v Pease and Paitntrs l^td , i K B 698 

• Clouston V Cony, [igoO] AC 122, Hands v Simpson, Fawcett 
& Co , Ltd (1928), 44 T L R 2Q5 

• Swale V Tpswich Tannery (iqo6), 11 Com Cas 88 

^ Pearce u Foster (rHhO), 17 Q B 1 ) 536, lumiinson v LM S Rly. 
Co . [T944J T All E R 537 

• Parsons v L C C (1893), 9 T L R 6iq 

^ Boston Deep Sea Wishing Co v Ansell (1885), 38 Ch D 339. 
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another,^ where it was held that in dismissal under such 
circumstances, any portion of salary which had accrued 
due before the discovery of the misconduct justif3dng the 
dismissal must be paid to the dismissed employee. 

Where an employee is properly dismissed without 
notice, he cannot recover pro rata for the period during 
which he has worked subsequently to the date when his 
wages last fell due.‘ But, where such dismissal has taken 
place without proper cause, the damages need not be 
limited to the amount of wages that would have been pay- 
able in lieu of proper notice,® although where the agree- 
ment provides that the employer could dismiss by giving 
two months’ notice or two months’ salary in lieu of notice, 
it was held that the dismissed employee was not entitled 
to more than two months’ salary merely because the dis- 
missal was wrongful.* If the dismissed employee could 
have obtained employment of an exactly similar kind 
which any reasonable man would have accepted, only 
nominal damages will be awarded,® zind damages cannot 
in any case include any amount by way of compensation 
for the employee’s injured feelings or for loss arising from 
the fact that the dismissal makes it harder for him to 
obtain fresh employment.® But no deduction from the 
damages may be made in respect of income tax for which 
the employee would have otherwise been liable.’ 

Where it is the employee who improperly terminates 
the contract without notice the employer has a right to 
damages,® and the employee is not entitled to any wages 


' Healey v. Soci6t6 Anonyme Fran^aise Rubastic, [1017! i K.B, Q46. 
‘‘‘Ridgeway v. HuDgerford Market Co. (1838), 4 I-.J., K.B. 157: 
Turner v. Robinson (1833), 2 N. & M. 829. 

® Alan V. Jones (1890), 25 y.B.J). 107. 

* Baker v. Darkera Ashanti Mining Corporation (1904), 20 T.L.R. 
37; Austwick V, Midland Railway (1909], 25 T.L.R. 72S. 

® 1 Cab, and E., 281 ; Brace v. Caldcr, [1895] 2 Q.B. 253. The plaintiff 
can be ordered to give particulars of his employments since dismissal, 
cf. Monk V. Redwing Aircraft Co., 1 1942] i K.B. 182. 

• Addis V. Gramophone Co., [1909] A.C. 488. 

’ Fairholme v. Firth & Brown, Ltd. (1933), 149 L.T. 332. 

Hittman v. Boulnois, 2 Car. & P. 510; !^wes v. Press, [1894] 1 Q.B. 
202. 
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pro rata for the time worked since the date when wages 
were last due. Thus, where a painter, engaged by the 
week from a Saturday and at one week’s notice, lf*ft on 
a Friday without notice, he was disallowed any portion 
of wages for the five days of the broken week,^ while, 
on the other hand, where the agreement provided for 14 
days’ notice on either side and wages to be paid fortnightly 
but for these to be ascertained daily according to the 
work performed, and the employee having worked four 
days in a certain fortnight refused to continue, he was 
held entitled to wages for the four days because they were 
earned daily.* 

Suspensions and “ Short Time.” If the contract con- 
templated the incidence of “short time” and suspensions, 
the procedure must be in accordance with the contract, 
e.g. if the agreement on this point was solely by reference 
to the custom of the industry or to the shop rules, and 
that custom or those rules were to the effect that there 
should be no notice of termination on either side, then the 
employee can be “stood off” or put on shorter hours 
without notice. If, however, when the agreement was 
made, these contingencies were not in view, the usual 
notice of termination would be required, faihng waiver 
on the part of the employee. 

Other Circumstances Determining the Contract. In addition 
to the termination of the contract by nptice or summary 
dismissal, there are other circumstances which also have 
the effect of terminating the contract. Thus the contract 
IS dissolved by the death of either employer or employee, 
the contract of service being of the kind to which personal 
considerations are fundamental.* 

The voluntary winding-up of a company does not 
operate as a discharge of its employees, because there is 
no change in the personality of the employer.* But where 

' Saunders v Whittle (1876), 33 LT 816 
* ® Parkin v S Hetton Coal Co (1Q07), 98 L T 162 
’ Farrow v Wilson (1869), L R , 4 C P 774 
* Midland Counties District Bank v Attwood, [1905] i Ch 357 
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there is a compulsory winding-up, the opposite is the case. 
And it follows from this that if the employee of a company 
which is compulsorily wound up works on and the com- 
pany is taken over and he is discharged, he cannot 
recover damages for wrongful dismissal,^ even though he 
should be employed by the liquidator in analogous work, 
with a view to the company's reconstruction.® 

Where the contract is determined by reason of the 
winding-up, the employee has a right in damages. Thus, 
in the case of the liquidation by order of a company whose 
articles provided for a certain sum to be paid to the 
manager in the event of his dismissal, the manager was 
held entitled to that sum;® and, similarly, in the case 
of voluntary winding-up and even though the employee 
assented to or approved the winding-up proceedings.* 
A person engaged on a commission basis simply for a 
period of three years can claim for the rest of the period,® 
but where the engagement is on a fixed salary plus com- 
mission basis, it does not seem that the loss of commission 
will be taken into account.® 

In the event of bankruptcy of the employer, or, where 
the employer is a limited company, of a winding-up of the 
company, the following must be paid in priority to all 
other debts : the wages or salary of a clerk or .servant up 
to £50 in respect of work during the four months before 
the date of the receiving order, and the wages of a labourer 
or workman up to £25 in respect of work during the two 
months before the date of the order.’ 

Duty of an Employee to Obey. It is the duty of the em- 
ployee to obey all orders which the employer can properly 
give under the terms of the contract of service. The 
employer is entitled to give orders not only as to the 

* Reid V. Explosives Co. (1887), lo Q.'B.D. 264. 

“ Re Oriental Bank Corporation (1886). 32 Ch.D. 366. 

■ Re London and Scottish Bank (1870), 9 Kq. T49. 

* Re Imperial Wine Co., 14 Eq, 417; Fowler v. Commercial Timber 

Co., Ltd., [1930I 2 K.B. _ 

• Re Patent Floor Cloth Co. (1872), 41 LJ. Ch. 476. 

• Re English and Scottish Marine Insurance Co. (1870), 5 Ch. 737. 

^ Sect. 33 Bankruptcy Act, 1914; Sect. 264 Companies Act, 1929. 
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nature of the work to be done, but as to the manner of 
its performance. An order which involves immediately 
threatening danger by violence or disease to the person 
of the employee is, however, ’not lawful. ^ Any dispute 
as to whether an order is one which must be obeyed or 
otherwise, is a question of fact. 

Extent of Employer’s Duty to Provide Work. What is 
the extent of the obligation of the employer to provide 
the employee with work? In industry we can leave out 
of account for the most part the class of cases where it 
will be inferred that the employee entered into the con- 
tract because of certain advantages inseparable from the 
actual performance of the work as well as for the sake of 
the stipulated remuneration, as e.g. certain theatrical 
contracts which carry with them a publicity value for 
the actors sufficient to operate as a material inducement 
to enter into the contracts. 

The material distinction, apart from that drawn above, 
is whether the earning of the remuneration depends 
upon the provision of work or not. Thus, a firm of 
shirt manufacturers engaged a man as agent, canvasser, 
and traveller for five years on a commission basis. Two 
years later, in consequence of the outbreak of fire, the 
firm closed down. They were held bound to provide work 
for the rest of the period.® Where, on the other hand, 
a firm of cotton merchants engaged a representative sales- 
man at a yearly salary, and failed to provide him with 
work, it was held that they were not bound to provide 
work.® There is no implied term in a contract so wide as 
to prevent the employer using the services of an efficiency 
expert to “time study" and suggest savings, even though 
this prevents the employees concentrating on their 
work.* 

' Bouzourou v. Ottoman Bank, [1930! A.C. 271. 

’ Turner v. Goldsmith, fiSgi] i Q.B. 544; Collier ti, Surslay Referee 
Publishing Co., I1Q40] 2 K.ll. 047; Tilmus v. Rose & Watts, [1940] 
I All E.R. 599. 

• Turner v Sawdon, [1901) 2 K.B. 653. 

‘ Pavip.s V. Richard Johnson A’ Nephew, Ltd (1034). .Si T T. R. 115 
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Giving a “ Character.” An employee cannot sue his em- 
ployer for refusing to give him a character,' but if the 
employer does give a character, he must not state any- 
thing but what bona fide he believes to be true. A charac- 
ter thus given is “privileged;” * in other words, the em- 
ployer giving it is protected in any defamation proceedings, 
even though the character is, in fact, a false one. But the 
privilege is a quahhed privilege, that is to say, if the 
employee proves that there was malice underlying the 
action of the employer, the privilege disappears, and the 
employer will be liable in damages. The privilege is also 
limited in the sense that the character is not privileged 
from production, but is privileged only in an action for 
defamation.* If the employer, having given a good 
character, afterwards finds that it was undeserved and 
informs the new employer, this communication is also 
privileged.* Where an employer volunteers to give a 
character without being asked, stronger e\'idence will be 
required of his bona fides than where he gives a character 
on request.® A character which belonged to the employee 
before his entering the employer’s service may be endorsed 
by the employer with a statement to the effect that the 
employee was unsatisfactory when in his service,® but any 
malicious defacement of such a document by an employer 
will render him liable to pay substantial damages.’ 

In addition, an employer who knowingly gives a false 
character may be sued by the new employer, although he 
may not have intended to injure the latter ;® and the giving 
of a false character is an indictable offence under the Ser- 
vants’ Characters Act, 1792,® even though it is given oraUy.'® 

‘ Carol V. Bird (i8oi), 3 Esp. 201. 

■Fountain w. Boodc (1842), 3 Q.B. 5; J(»nes v. Thomas (1883), 
53 L.T. 678. 

“ Webber v. East (1880), 5 Ex. D. 108. 

• Gardner v. Slade (1849), 13 Q.B. 796. 

® Pattison v. Jones (1828), 8 B. & C, 586. 

• Taylor v. Rowan (1834), 7 Car. & B. 70. 

’ Wennhak v. Morgan (1888), 20 Q.B.D. 635, 

*» Foster v. Charles (1830), 7 Bing. 105. 

• 32 Geo. ///. Ch. 56. 

R. V. Costello, [1910] K.B. 28. 



THE CONTRACT OF EMPLOYMENT 


21 


Restraint of Trade. An agreement in restraint of trade 
is an agreement “whereby the individual liberty of action 
is interfered with and controlled.'’ Examples are often 
found in employment contracts in clauses wherein the 
employee agrees that on the termination of his employ- 
ment he wiU not carry on the same business within a 
certain radius.^ To be valid, such an agreement must not 
impose a wider restraint than is really necessary for the 
protection of the party imposing the restraint. It must 
also be supported by a legal consideration of value, 
although when there is such consideration the Court will 
not inquire as to its adequacy.® The onus probandi in 
general rests on the party seeking to avoid the agreement ; 
if he is of sufficient age for business capacity, he must 
show that the covenant goes beyond what is reasonably 
necessary.® 

Whether a restriction of this kind is reasonably neces- 
sary is a question of law for the judge, not of fact for 
the jury.* By protection of an employer in this connection 
is meant protection of his trade secrets and of his business 
connection.'* 

It follows that where a covenant appears to be framed 
with the object of preventing all competition by the late 
employee quite irrespective of the amount of risk to 
the employer’s business secrets or connection, it will 
be held invalid. In deciding the issue, the Court will 
bear in mind the distinction between objective knowledge 
on the one hand, like trade secrets and names of customers, 
which are the employer’s property and as to which there 
is no rule of public policy preventing a restriction of their 
transfer against the employer’s wiU, and, on the other, 
subjective qualities like a man’s aptitudes, skill and 
ability, and general knowledge of the trade, which are 

' Nordenfelt v Maxim Nordenfclt Guns and Ammunition Co , [1894] 
AC 535 

3 Gravely v Barnard (1874), iRLR Eq 518 

’ Haynes v Dorman, [1899I 2 Ch. 13 

* Dowden & Pook, Ltd , v i^ook, ^1904] i K B 45 

* Dewes v Filch. [1920] 2 Ch 159 
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the employee's own property, arid which no rule of public 
interest compels the employee to leave dormant or sterile.^ 
Again, while a person will be prevented from using know- 
ledge dishonestly and surreptitiously obtained while in 
the employment of another, no obligation is implied in 
an emplo5nnent contract not to use knowledge honestly 
acquired.® And, while an employee may not, as long as 
his employment lasts, solicit orders from his employer's 
customers, he may do so after he leaves the employment.® 

In the following cases, the agreement was upheld as 
reasonable — 

A manager to a firm of manufacturers of brewing 
materials agrees not to carry on that business for five 
years in any part of the world.* 

A clerk and foreman to a firm of straw merchants agrees 
not to carry on that business in the United Kingdom, 
France, Belgium, Holland, and Canada — these being coun- 
tries with which the employers traded — for a period of 
12 months.® 

A travelling salesman to a London oil firm agrees that 
he will not carry on that business for a year within 8 miles 
of the General Post Ofiice.* 

In the following cases the Courts nded that the agree- 
ment was void — 

A cutter to a firm of tailors at Weybridge agrees not to 
enter into any arrangement interfering with hLs employer’s 
business at Weybridge, London, or any of their addresses 
in future for five years.® 

A manager to a firm of aerated water manufacturers 
canying on a trade mainly in the South of England, but 
having a few customers elsewhere in the United Kingdom 

1 Morris & Cn. V. Saxelby, |ic)ib] A.C. 688 , Tnjilex Safety Glass ('o. 
71. Scorah, [iq38| t Ch. 21 1 ; & Co. n Coo])ct, Li630J 1 All EJ<. 

200 

® United Indigo Chemical Co., Ltd. v. Eobinson (1931), 49 R.P.C. 178. 

Wessex Dairies v. Smith, [1935I 2 KB. 80. 

* Wliile, Tompkins and Courage v Wilkin.s, 23 T.L.R. 469. 

® Underwood v. Barker, [1899 1 i Ch. 300. 

“ Middleton v. Brown (1878), 47 L.J. Ch. 411. 

’ Beetham v. Fraser (1904], 21 T.L.R. 8. 
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and abroad, agrees that he will not for five years carry 
on that business in any part of the world. Held that the 
aiea was wider than necessary to protect the company’s 
business.^ 

A traveller to a firm of brewers agrees "not to solicit 
orders for Burton ale for two years." Held void because 
unlimited as to area ® 

A traveller to a firm of builders' merchants carrying 
on business at two centres agrees not to carry on the 
same trade within 30 miles of either. These circles over- 
lapped. Held that the language of the agreements could 
not be Lonstrued as constituting two separate areas, and 
that the .irca was not severable and was too wide.® 
Where a covenant in restraint of trade goes beyond 
what the law would regard as valid, it is possible under 
certain circumstances to effect a severance, i.e. to obtain 
sanction for as much of the restriction as the law would 
consider a necessary protection without having the entire 
covenant pronounced void. Severance is permis.sible 
where the covenant is not really a single covenant, but 
is, in effect, a combination of several distinct covenants, 
and the severance can be carried out without the addition 
or alteration of a woid. In other words, a contract can 
be severed if the severed parts are independent of one 
another, and can be severed without the severed part 
affecting the meaning of the part remaining; whether 
they are mdeiiendent in this sense or not depends upon 
the language of the document.* 

Nor will a covenant be considered wholly void because 
it IS wide enough to cover possible cases which would 
be unreasonable, but which are not within the contem- 
plation of the parties, provided the covenant is so worded 
as to be divisible.® This principle will be enforced against 
an infant as well ; the void stipulations if severable will 

* Dowden and Pook, Ltd v Pook, [1904! i K B 45 

® Alls()j)p V W liCAlcrofl (1872), L R , i*) Lq 59 

’ Hooper V Willis (igoO), 94 L T 624 

* Attwood V Lamont, I1920J 3KB 571 

^ Ha,yncs v Doiman, [iBogl 2 C h 13 
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be disregarded, and the contract will be binding if it is 
for his benefit.^ But a contract must not be drawn up 
in vague terms with a view to obtaining the advantages 
of a severance if the occasion arises ; thus a covenant to 
restrain "so far as the law allows’’ was held void.® 

A covenant not to "set up or become interested in" a 
business is distinguished from a covenant not to "be 
engaged" or "be concerned" in the business. Thus, where 
an employee made a covenant in the former terms and 
entered into a similar business merely as a shop assistant 
at a fixed weekly wage and otherwise without any interest 
in it, it was held that the covenant was not broken,® but 
a covenant in the latter terms excludes the covenantor 
from entering the prohibited business as a servant.* And 
a covenant "not to interfere with, prejudice, or in any 
manner affect " a certain business was held not to have 
been broken by the employee setting up a rival business, 
so long as he did not solicit the other's customers.® 

A covenant in restraint of trade is binding on the 
employee in his relations not only with his late employer, 
but with anyone else who takes over the business from 
his late employer. It forms part of the goodwill of the 
business and passes to the purchaser of that goodwill 
and of the beneficial interest, who thereupon has a right 
of action in the event of breach.® 

An employer who wrongfully dismissed an employee 
cannot then claim the benefit of a restrictive covenant 
against the latter, if the latter engages in business in an 
area prohibited by .such covenant. Tlie dismissal is a 
repudiation of the whole contract, and the restrictive 
covenant comes to an end with the contract itself.’ 
Employees' Inventions. It does not follow that because 


* Bromley v Smith, [1909] 2 K.B 23') 

* Davies v, Davies (1887), 36 Ch.D 359 

’ Gopher Diamond Co v. Wood, [1902! i Ch. 950. 

^ Cade V. Calfc (1906), 22 T.L R. 243 
® Reeve v. Marsh (1906), 23 T.L.R. 24. 

* Jacoby v Whitmore (1883), 49 L T. 33s. 

^ General Billposting Co. u Atkinson, [iqoq1 AC iiS. 
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an employee has made an invention in his employer's 
time or by using the employer’s materials the invention 
is the employer’s property, so as to prevent the employee 
taking out a patent for his own benefit. The question 
whether such patent rightfully belongs to the employer 
depends on whether the employee has, in taking out such 
a patent in his own name, been guilty of a breach of that 
good faith which should be implied as an obligation under 
his employment contract.^ 

But the Courts will uphold a contract freely entered 
into by the employee under which any invention con- 
ceived by him in the course of the employment shall be 
the property of the employer.* 

Contracts by Employees. An employer is liable on any 
contract made by his employee acting under his authority. 

Such an authority may be an express authority. It does 
not matter if the employee is liimself under a disability 
(e.g. if he is under age) ; the authority will bind the em- 
ployer. Un the other hand, an employee cannot make a 
contract on behalf of a company which is not yet formed, 
even though the company comes into existence before the 
time for performance of the contract and ratifies it. 

Tlie authority, if not express, may be implied. An im- 
plied authority arises («t) where the employer has by his 
conduct made it appear that he has authorized the em- 
ployee to make the contract and has not revoked it; 
(6) where the making of the contract naturally falls within 
the employee’s duties, having regard to the employee’s 
position and the nature of the contract. As to (b) an 
employee who holds the post of manager of a business has, 
unless the contrary be shown, authority to do everything 
necessary to the conduct of that business.® And provided 
that the contract is one which it falls within the employee’s 

^ Worthington Pumping Kngine Co v Moore (jgo2), ig T.L.R 84, 
Triplex Safety Glass Co v Scorah, ^ Ch 211 

* Edisoma, Lid v Forte (1908), 25 R P.C 45O, Reid & Sigrist, Ltd 
i; Moss (1932), 49 R P C 461 

* Fern v Harrison (1790), 3 Term Rep 757, and cf Cox v Midland 
Railway (1849), 3 Ex 268, Walker v G W.R (1867), 2 Ex 228 
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duties to make, the employer will still be liable even 
though the employee made it with fraudulent intent and 
with the object of depriving his employer of the benefit 
of it. 

It follows from the above that the employee will be 
liable on a contract he makes on behalf of his employer 
if he makes it without the authority of the latter, express 
or implied. This liability is not altered, even though the 
employee was misled into thinking he had such authority,^ 
but it disappears if it is shown that the other party knew 
that the employee had not the authority or that the 
employer disclaimed such authority. The employee is also 
liable if he does not disclose to the other party that he 
is contracting on his employer's behalf.- Again, a trade 
custom may impose habihty on the employee, and in the 
following three special cases the employee is hable, viz. 
(a) oil a deed executed by the employee in his own name,® 
(fc) on a bill of exchange signed by the employee in his 
own name, unless it is clear on the face of the instrument 
that he signs merely on his employer’s behalf,® and (c) on 
any contract signed by the employee of a limited company 
and omitting from the name of the company the word 
"limited" or otherwise failing to give the company’s 
name correctly.® 

Torts by Employees. The general rule is that the em- 
ployee is liable for torts committed by him, and the em- 
ployer is jointly liable for any such tort if committed 
by the employee while acting with the authority of his 
employer express or implied. 

As regards expiess authorizations, it is not necessary 
that the act complained of should have been so authorized 
— it is sufficient if it follows as a natural and probable 


^ Colleu V. Wright (1857). 8 E. and B. 647; Starkey v Bank 0/ 
England, [1903] A C. 114. 

* Saxon V. Blake (18C1), 29 Beav 438. 

" Chapman v. Smith, [1907) 2 Ch 97 

* Sect 26, Bills of Exchange Act^ T882 ; Elliott v. Bax-Ironsides. [1925] 
2KB 301. 

* Sect. 93, Companies Act^ 1929. 
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consequence of an act so autlionzed, e.g. where a work- 
man was instructed by his employer to lay down rubbish 
on a road, but by gravitation this slid on to private land, 
the employer was held liable.^ 

Where an implied authority is alleged, the main ques- 
tion that arises for consideration is very similar to that 
which arises in cases of compensation for accidents, viz. 
was the act complained of one that was done by the em- 
ployee strictly in the course of his employment? If so, 
the employer’s authority will be implied, and the hability 
in tort win attach to the employer. The application of 
this principle is illustrated in the following instances® — 

A coachman without his employer’s knowledge takes 
out d cart loaned to his employer. The cart is damaged 
in a collision through the negligence of the coachman. 
Held, employer not hable ® 

A wine merchant sent his clerk and vanman to deliver 
wine. The latter, instead of returning at once after 
delivering the wine, made a deviation for their own pur- 
poses and during this deviation an accident occurred. 
Held, employer not liable.* 

A brewer’s vanman without his employer's authority 
took out the van for his own purposes, but on returning 
cdUed to collect some empty barrels belonging to his 
employer, and then an accident occurred by which a 
person was injured Held, employer not liable, because 
the main purpose of the journey was not in the course 
of the employment * 

An omnibus conductor, finding the driver late in re- 
turning from his lunch, drove the omnibus and caused 
injury. Held, employers not liable.® 

^ Gregory v Piper Q 13 and C. 591 

^ See also the following more recent cases — 

I 3 ntt V Galmoye and Ncvill (1928), 44 T h R 294 , Aitchison v Page 
Motors, Ltd (1935), 154 LT 128, Davies t M W Shanly (Park 
Chairs No il, Ltd (193O), 81 Sol Jo 59 
Sanderson v Collins, [1904] i K B 628 
‘ Storey v Ashton (1869), 4 Q B 476 
^ Payncr i; Mitchell (1877), 2 Q B 354 
" Beard and L G O Co , [igoo] * Q B 53 ° 
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An omnibus driver allowed a friend to drive the omni- 
bus, and injury resulted. HcU employers liable.^ 

A carter saw a boy touching a bag on the cart, and, 
thinking he was about to steal, struck him. The boy fell 
and was injured. Hdd, employer liable.^ 

A tram conductor saw a small boy having a free ride on 
the back of the tram and beat him so severely that the 
boy fell and broke his arm. Held, employers not liable.^ 

A clerk, having washed his hands in the office lavatory, 
leaves the tap running, and injury is caused. Held, 
employers responsible.* 

A firm's manager instructed one of the firm’s drivers 
to drive him without telling him he was travelling on 
his personal business. An injury was caused, due to the 
driver. Held employer liable (because the manager’s order 
was equivalent to that of the firm ac far as the driver was 
concerned).'* 

A company secretary obtained money by forging share 
certificates of the company. In answer to a plaintiff’s 
contention against the company that the secretary had 
authority to issue share certificates, held, employer not 
liable. ® 

An omnibus driver tried to block the way of a rival 
omnibus which was overtaking his own omnibus, and in 
doing so overturned the rival omnibus. Although it was 
proved that he had instructions from his employer not 
to race with or obstruct rival omnibuses, held, employer 
liable.’ 

Where an employee is allowed by his employer to work 
temporarily under the control of some other person or 
body not responsible to the employer, the employer will 

^ Ricketts v. Thos. Tilling, Ltd., [1915] i K.B. 644. 

“ Poland V. John Parr and Sons, [1927] i K.B. 237. 

® Radley v. L.C.C. (1913). 109 L.T. t 62. 

* Ruddiman v. Smith (1889), 60 L.T. 708 

® Irvin V. Waterloo Taxi-cab Co., Ltd., [1912] 3 K.B. 588 ; Canadian 
l*acific Rly. u. Lockhart, [1942] A.C. 59T. 

“ Ruben V. Great Fingall Consolidation Co., [iqo61 A.C. 439. 

’ Limpus If. L.G.O.C. (1862), 32 L.T. Ex. 34 ; cf. Laycock v. Grayson 
(1939), 55 T.L.R. 698; Uxbridge Permanent Building Society v. Pick- 
ford, [1939] 2 K.B. 248. 
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not be liable for the employee’s torts committed during 
such period — ^the employer’s place being taken by that 
person or body, for the latter has the temporar)’ control 
and direction of the employee’s work.^ For one kind of 
case where this principle has commonly to be applied, see 
pages 210-3. 

Liabilities of Third Parties. Any wrongful act by a 
third party which causes an employer to lose the services of 
his employee gives, in general, a right of action to the em- 
ployer. The two main exceptions are {a) the Common 
Law rule which precludes damages being awarded if the 
injury to tlie employee is fatal® (which rule is, however, 
subject to the Fatal Accidents Act, 1846, and the Law 
Reform (Miscellaneous Provisions) Act, 1934), (6) acts 
done in furtherance of a trade dispute (as to which, see 
pages 142, 156). 

The wrongful act may be personal injury to the em- 
ployee resulting in the physical incapacitation of the 
latter or interference with the contract of service resulting 
in the employee leaving his employment. It is important 
to remember that the rule in question relates only to 
injury arising from a recognized tort (e.g. assault ; ® running 
down , * giving dangerous drug®). Where the injury is not 
a tort, but only a breach of contract, different considera- 
tions arise, and the employer will only have a right of 
action if he was party to the contract, i e. an action for 
damages in contract. Thus, where an employee was in- 
jured because the railway company in whose train he 
was travelling failed to carry out its duty of carr5dng 
him safely, the employer not being party to the contract 
was held to have no right of action ; * but where an em- 
ployee was injured through the negligence of a railway 

'Britt V Gdlmoyc and Nevill (iq 28), ^4 TLK 294. Donovan v. 

Lain^, Q ® ^^9 

* Osborn v Gillett (1873), 8 Ex 88, Clark v L.G.O C , [*9^6] 2KB 

648 

'' Gilbert v Schwenk (1845), 14 M and W 488 

* Maitinez v Garber (1841), 3 M and G 88 

“ Appleby v Franklin (1886), 17 Q B D 93 

“ Alton V Midland Railway (18O5), iq C B (N.S ) 213 
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company, whose train collided with the train in whicli 
the employee was travelling, the employer was held to 
have a right of action against that company.^ 

With regard to unjustified interference by a third party 
with the contract of service, it is well to distinguish three 
classes of case — 

1. Wliere the interference amounts to the procurement 
of a breach of contract. 

2. Wliere the interference does not amount to the 
procurement of a breach of contract, 

3. Where the interference is by several persons in 
combination. 

With regard to (3) , the rcadcris refenod to pages 155-15S. 
As to (i), any person who induces an employee to break 
his contract with his employer or an employer to break 
his contract with his employee commits an actionable 
wrong.® And it is equally actionable if a third party, even 
without having induced the breach, continues to employ 
a person after learning that he has broken his contract 
of service.® 

With regard to (2), such cases arise when a third party 
induces an employer or employee to tenninate or not to 
enter into a service contract. The te.st whether this is 
an aclionable wrong in a given ra'^e or not is whether 
or not wrongful means were employed. A wrongful 
motive is not in itself a sufficient ground of action: in 
other words, in these cases a wrongful motive will not 
change an otherwise lawful act into an unlawful one.* 
Thus, a distinction is drawn between a warning and a 
threat. Where trade union officials advised the manager 
of an iron company to discharge certain shipwrights, it 
was held that the trade union officials had not committed 

^ Berringer v G.E. Railway (iSyg), 48 L.J.C.P. 400. 

“ Lumley v. Gyc (1853), 2 K. ami B 216; Road v. Friendly Society 

01 Operative Stonemasons, [1Q03J 2 K.B. 703; Industrial Plastics v. 
Ferguson, [1938) 4 All E.R. 504. 

■ Blake v. Lanyon (1795), 6 T.R. 221; Dc Francesco v. Barnum 
(1890), 63 L.T. 514; Fred Wilkins & Bros. Ltd. v. Weaver, [1915] 

2 Ch 234. 

* Allen V. Flood, [1898] A.C. 118, 
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any actionable wrong, in the absence of evidence of breach 
of contract or of the exercise of unlawful means like in- 
timidation, coercion, or conspiracy ; it is not necessarily 
coercion if an employer faced with two alternatives chooses 
that which is more beneficial to himself.’ But where A, a 
wholesale butcher, lost one of his customers because union 
officials had threatened the latter that they would call 
out all his assistants if he bought meat from A, it was 
held that A had a good ground of action because of the 
intimidation;* and where officials of a union induced 
employers to discharge a non-unionist employee after 
24 years’ service, it was held that there was coercion 
and that the officials were liable.® 

Interference with a contract of employment may be 
justifiable, and in that case there is a good defence to 
an action. One ground of justification is provided by 
statute, viz. the Trade Disputes Act, 1906 (see page 157). 
Other grounds of justification are : That the interference 
is done in the legitimate protection of trade interests,^ 
or that the contract is inconsistent with a prior contract 
still subsisting.® 

Morid grounds may also provide a justification,® but 
justification is not afforded by the belief that the plaintiff 
would be ultimately benefited by the interference ^ or the 
desire that a person should pay his debts.® 

Employees’ Belongings. There is no common law obliga- 
tion, apart from contract, upon an employer to take reason- 
able steps to protect his employees’ belongings from theft.® 

> Allen I) Flood, (iSgS) AC 1 iS, and cf. Santen i- Busnach (1013). 
2g TLK. 214; Halley and Simmons, [iHgfiJ i ^ B. iSi ; Hodge.s v. 
Webb, [ig2ol 2 Cb 70 

* Quinn v. Leathern, [igoil A.C. 495. 

■ Valentine v Hyde, [191 9j 2 Ch. 129. 

* Davies v. Thomas. [1920! 2 Ch. 189. 

® Smithies v. National Association of Operative Plasterers, [1909] 
I K.B. 337. 

® Brimelow v. Casson, [1924] 1 Ch. 302, 

’ S. Wales Miners' Federation v. Glamoigan C^Val Co., [i9f'5l A.C. 239 ; 
Camden Nominees v. Forccy. L1940I 35-2- 

** Conway v. Wailc, [1909] AC. 51b 

* Deyong v. Shenbum, [1946J t All K.R. 22O. 
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Where, however, whether by express provision in the 
contract or under some statutory provision, e.g. under 
the Factories Act (sec p. 72), the employer is bound to 
provide adequate accommodation for the employees' 
clothing, it appears dear that he would be liable if loss 
or damage arose through his failure to take reasonable 
care thereof. 



CHAPTER in 

STATUTE LAW CONCERNING WAGES 

The questions how much salary or wages an employer is 
to pay his employee, and how the salary or wage is to 
be paid are, in general, matters to be settled by agreement 
between the parties. They are among the provisions which 
go to make up the contract of service, and, in case of dis- 
pute, are capable of being proved in the same manner 
as other provisions of such contracts dealt with in the 
preceding chapter. 

The present chapter is concerned with showing how 
this common law freedom of contract has been restricted 
in certain instances by statutes. 


AMOUNT OF WAGES 


Wages are regulated by statute in certain specified 
industries ; of these the largest class are those m which 
Wages Councils (formerly called Trade Boards) have been 
established under the Trade Boards Act, iqoq, as amended 
by the Trade Boards Act, 1918, and the Wages Councils 
Act, 1945. 

The trades in which Wages Councils have been estab- 
lished are the following — 


Aerated waters 
Hakmg 

Boot and floor polish 
Boot and shoe repainuR 
Brush and broom 
Button making 
Cham 

Cofhn furniture and t element 
making 
Corset 

Cotton waste reclamation 
Cutlery 

Dressmaking and light clothing 
Drift nets mending 
Flax and hemp 
Fur 

Furniture manufacture 
Fustian cutting 


General waste materials reclama- 
tion 

Grocery and provisions 
Hair, bass, and fibre 
Hat, cap, and millmerv 
Hollow-ware 
[ute 

Keg and drum 
Lace finishing 
T^undrv 

Linen and cotton handkerchu f 
and household goods and linen 
I)iece goods 
Made-up textiles 
Milk distributive 
Ostrich and fancy feather and 
artificial flower 
Paper bag 
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Paper box 

Perambulator and invalid carriage 
Pin, hook and eye and snap 

fastener 

Ready-made and wholesale be- 
spoke tailoring 
Rope, twine, and net 
Rubber manufacture 
Rubber rcclamatiun 
Sack and bag 

WAGES COUNCILS 

Wages Council Orders. The Minister of Labour and 
National Service may make an order establishing a wages 
council (a "wages council order") {a) if he is of opinion 
that no adequate machinery exists in a trade for the 
regulation of wages or (6) in pursuance of a wages council 
recommendation . 

Wages Council Recommendations. An application for 
the establishment of a wages council may be made to 
the Minister in a trade by a joint industrial council, 
conciliation board, or similar body, or jointly by an 
organization of workers and an organization of employers 
which are wage negotiating bodies. 

The Minister must refer the application to a ('ommi.ssion 
of Inquiry if satisfied that there are sufficient grounds for 
reference and after considering the written ob.servation.s 
of workers and employees’ organizations whose members 
might be affected or joint bodies of such workers' and 
employers’ organizations.^ 

The Minister may also on his own initiative refer the 
question of establishing a wages council to a Commission 
of Inquiry. 

A Commission of Inquiry is appointed by the Minister. 
It consists of one or two representatives of employers, the 
same number representing workers, and one to three 
independent persons of whom one is appointed by the 
Minister to be chairman. The Commission may make a 
recommendation to establish a wages council.* 

Wages CoMtifi/s Act, 1945, Scetb. 1 2. 

Ibid., 211(1 Sched. 


Shirtmaking 

Stamped or pressed metal wares 
Sugar confectionery and food 
preserving 

Tailoring, retail bespoke 

Tin box 

Tobacco 

Toy 

Wholesale mantle and costume 
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The Minister may accept or reject a wages council 
recommendation. Before making a Wages Council Order 
he must publish notice of his intention and allow 40 days 
for objections to be lodged. After consideration of the 
objections, he may make the Order as drafted or modify 
it or publish an amended draft or refer the matter to a 
Commission of Inquiry.^ 

A similar procedure governs an order by the Minister 
to abolish or to vary the scope ot a Wages ('ouncil.® 

Constitution of Wages Councils. A Wages Council is 
appointed by the Minister. Tt consists of employers and 
workers’ representatives in that trade in eciUal numbers 
and one to three independent persons of whom one is 
appointed by the Minister to be Chairman.® 

The Minister may also establish a central cf)-ordinating 
committee in relation to two or more Wages Councils. 
The composition of .such a Committee follows the same 
lines as that of a Wages Council.* 

Functions of Wages Councils. A wages council has 
power to submit to the Minister "wages regulation pro- 
posals” — i.e. for fixing the remuneration to be paid, 
either generally or for any particular work, to all or any 
of the w’orkers in the trade, including holidav moiK'v, 
and for requiring all or any such workers to be allowed 
holidays. 

Wages regulation proposals lor requiring workers to 
be allowed a holiday may not be made unless both 
holiday remuneration and remuneration other than holi- 
day remuneration have been or are being fixed by 
the Wages Council and must provide for the duration of 
the holiday being related to the duration of the period 
employed. 

Befora submitting wages regulation proposals, a council 
must publish notice of the proposals, and consider written 
representations. 

The Minister must either make a Wages Regulation 

1 Wagei Cimneih Act, 1945, Sett. 5. ' JIml., isl Schod 

* Ibid., Sect. 6 * Ibid., Sect b 
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Order giving effect to the porposals or refer them 
back to the Wages Council for reconsideration and 
resubmission.^ 

Rates fixed by a Wages Regulation Order are the 
statutory minimum that may be paid. Terms of service 
contracts providing for the pajnnent of less rates take 
effect as if they were replaced by the statutory min imum 
rates, and similarly, conditions as to payment of holiday 
pay are replaced by the conditions set out in the Order. 
Failure to comply renders an employer liable for each 
offence to a fine, maximum £ 20 . 

The minimum rates must be paid clear of all deductions 
other than deductions for Income Tax and National 
Insurance ; statutorily authorized deductions to a super- 
cinnuation scheme ; deductions, at the written request of 
the worker, for a superannuation scheme or thrift scheme 
or any purpose in which the employer has no beneficial 
financial interest ; or deductions authorized by the Truck 
Act, 1896, for fines, damaged work, or working materials.® 
Wages regulations orders may authorize specified benefits 
provided in pursuance of the terms of employment to be 
reckoned as payment of wages and defining the value at 
which any such benefits arc to be reckoned.® A wages 
council may grant permits authorizing lower rates in the 
case of workers physically incapable of earning the 
statutory minimum rates.® 

Records and Notices. The employer must keep records 
to show whether the Act is being complied with and the 
records shall be retained by the employer for three years. 
The employer must post notices prescribed. An employer 
failing to comply with any of these requirements is liable 
on summary conviction to a fine not exceeding twenty 
pounds.® 

Where a minimum piece-work rate is laid down by the 
Wages Council, the employer cannot avoid paying this 


^ Wage^ Coufinls Act, 1943, Sect 10. 
• See page 44 
® Ibid, Sect 13 


* Ibid , Sect, 12. 
® Ibid , Sect 15 
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by not supplying sufficient work to enable a worker to 
earn it.^ 

An employer may not receive any pa3mient by way of 
premium in respect of an apprentice to whom a miniTmim 
rate fixed by the Wages Council applies (except payments 
made under an apprenticeship agreement not later than 
four weeks after the commencement of cmplo3nnent). 
Penalty, fine £ 20 . 

Other Industries. There are other Wages Boards set up 
under enactments relating to particular trades. Such 
are the Road Haulage Wages Board (set up under the 
Road Haulage Wages Act) and the Wages Boards for 
various branches of the catering trade (set up under the 
Catering Wages Act). 

TRADE UNION AGREEMENTS 

In districts where there are "recognized terms and 
conditions” an employer is bound to pay wages and 
abide by other conditions of service which are not less 
favourable to the worker than the " recognized terms and 
conditions.” 

This obligation arises from the Conditions of Employ- 
ment and National Arbitration Order, 1940, which pro- 
vides that, where, in any trade or industry in any district, 
there are in force terms and conditions of employment 
which have been .settled by machinery of negotiation or 
arbitration, to which the parties are organizations of 
employers and trade unions representative respectively 
of substantial proportions of the employers and workers 
engaged in that trade or industry in that district, all 
employers in that trade or industry in that district must 
observe the recognized terms and conditions or such terms 
and conditions of employment as are not less favourable 
than the recognized terms and conditions.® 

As this is an overriding obligation, any condition in a 

‘ Nathin v Gulkoff & I^vy. Ltd., I1933] Ch 809 , 140 L T 424. 

* Conditions of Employment and National Aibitration Older, para 
5 (i), S R. & O , 1940, No 1305 
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private contract of service which is repugnant or incon- 
sistent thereto must be regarded as invalid. 

MANNER OF PAYING WAGES 

Coming to the question "how wages are to be paid,” 
we find that the employer’s freedom to choose different 
ways of remunerating the employee is restricted by 
the statutes relating to truck which, unlike the Wages 
Councils Act, 1945, do not single out individual industries 
for their operation, but cover industry generally. 

Truck legislation covering industry in general comprises 
in all four statutes, viz. the three Truck Acts of 1831, 
1887, and 1896 respectively, and the Shop Clubs Act, 
1902.^ 

The Truck Acts of 1831 and 1887 deal with the question 
of payment of wages otherwise than in money, the Truck 
Act, 1896, with fines, and deductions for bad work or 
for supply of working materials, the Shop Clubs Act with 
compulsory membership of works’ societies. 

Any service contract providing for the payment of any 
part of the wages otherwise than in the current coin of 
the realm is illegal, and, similarly, any contract containing 
a stipulation as to the place or manner in which any part 
of the wages is to be spent.® AU wages must be paid in 
coin, and the employee has the right to recover the amount 
of wages not so paid.® The employer cannot dismiss the 
employee for not spending these wages in some agreed 
way. An employee cannot be sued for payment for goods 
bought at any shop in which his employer has an interest.* 

These are general provisions, the exceptions to which 
will appear later. 

' The Hosiery Manitfartwe (Wages) Act, 1874, also relates to truck, 
It applies to the hosiery mamilactiiriTiR tiadt and prohibits deduc- 
tions, contrails to stoj) wages, and rontrncts for frame reiifs and 
charges, and imposes penalties for such contracts, lor deductions (other 
than deductions for bad 01 dispiit(*d woikin.niship), and for improper 
use of frame b by emplo\ees 

* Truck Act, iSgt), Sects i, 2 

® Ibid , Sects 3, 4. 

• Truck Amendment Act, 1887, Sect 5. 
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There must be a contract of service, express or implied.* 
Where such a contract is in writing, however, evidence 
will be admitted of any collateral verbal arrangement. 
Thus, where an employee entered into a written agreement 
on engagement laying down a fixed rate of wages, and it 
was at the same time agreed orally that he should be given 
a certain quantity of cider each day in part payment of 
wages, proof of the verbal arrangement was admitted and 
an offence against the Acts found.® Nor is it necessary 
to prove that the actual payment in goods is the result 
of the contract or understanding; the mere payment is 
enough, even if the employee had the option of receiving 
cash or goods.® 

The class of employees to whom the Acts apply are 
all persons engaged in manual labour under a service 
contract (other than domestic or menial servants).* The 
test is: Is the manual labour the real and substantial 
part of the employment, or is it merely accessory and 
incidental to the real employment?® But it must be in 
substance an agreement for personal service. A person 
who contracted to do a certain quantity of work which 
he could not perform without (‘mplo3nng others was held 
to be outside the Acts.® ITius, women clippers, who were 
employed by a lace factory to work at home, and were 
entitled to give the work out for others to do or to return 
it undone, being responsible for its non-return and being 
paid weekly, were held to be outside the Acts on the 
ground that the employers did not have the right to 
require their personal work.® On the other hand, in the 
case of a man employed by a ( oal and iron company, whose 
personal labour and skill was of the essence of the contract, 
although part of his work was piece-work which he could 


* Kemp V Lewis, [igT4] 3KB 543 

2 Jones V Waslcy (1902), 18 T L K 418 
® Wilson V Cookson (18O3), i3CB,NS ^96 

* 7 ruc/t Amendment Ait 1887, Sod 1 

® Bound V Lawionce, [1892! i Q T 5 226 

* Weaver v Floyd, 2t L.J, Q B 151 

? bqnirc v Midland I.act Co , [1905] 2 K.B 448, 
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do at home or get others to do for him, the Acts were 
held to apply.^ 

The following persons have been held to be within the 
Acts — 

A foreman or ganger working with his own hands, but 
superintending others and paid by commission. ‘ 

A foreman engaged in manual labour, but engaging and 
paying his own assistants.^ 

A seamstress working a sewing-machine and ironing 
materials.* 

A "butty miner.” ® 

An overlooker of looms spending half of his time in 
overlooking and half in manual labour.* 

A motor-omnibus driver, who has to do necessary 
repairs to his vehicle when he is out with the vehicle.’ 

The Acts do not apply to the following — 

A goods train guard, whose main duty is to look after 
his train, but who occasionally has to assist in loading 
and unloading.* 

A man who contracts to sink a mine shaft at a fixed 
price per fathom.* 

A tram-car driver.^ 

An omnibus conductor. 

The application of the general principle is apparent 
from particular instances. An employer may not contract 
to give, or give, beer or clothes or an5rthing except cash 
in payment of wages, nor may he, instead of cash, supply 
a ticket enabling the employee to obtain goods at a shop,^* 


‘ Pillar V Llynvi Coal Co. (i860), 4 C 1 * 752 

* Whitely v. Arimtage (1864), 13 W R 144 
® Grainger v. Aynsley {1880), 6 Q.B D 182 

* Maynard v. Peter Robinson Ltd. (1903), 89 L.T. 138. 

® Brown v Butterley Coal Co (1885), 2 T.L.R 159. 

" Leech v. Gartside & Co. (1885), i T.L.R. 391. 

’ Smith V. Associated Omnibus Co., [1907] i K.B. 916. 

® Hunt V. Great Northern Railway, [1891] 1 Q.B 601. 

* Marrow v. Flimby & Broughton Moor Coal and Fire Brick Co Ltd , 
[i8g8] 2 Q.B, 588. 

Cook V North Met. Tramways Co. (1887), 18 Q.B.D. 683. 

“ Morgan v. L.G.O C. (1883), 13 Q.B.D. 832. 

Athersmith v. Drury (1858), 7 W.R. 14. 
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even though the employer hzis no interest in the shop.' 
And an offence is committed when the employee volun- 
tarily receives goods at a ^op belonging to his employer, 
the price for which is deducted from his next week's 
wages. ‘ An employer may, of course, give a present to 
an employee, provided it is in reality something over and 
above the agreed wages, but if such presents became so 
habitual that the employee came to regard it as a right, 
the question of their legality would immediately arise. 
In any co-partnership scheme, therefore, where the em- 
ployee is given shares as a bonus it is essential under 
the law as it stands that they should be entirely inde- 
pendent of the agreed wages, and until such time as the 
legislature should expressly except such schemes from the 
operation of the Truck Acts, firms must make it one of 
the provisions of their scheme that the employee cannot 
claim any share as of right. Where a firm agreed with 
its workers that their wages of 22s. a week were to be 
paid 20s. in cash, and 2s. in shares of the company, the 
agreement was held to be void.® Nor where shares are 
agreed to be paid for by deductions is the agreement to 
pay for the shares severable from the illegal agreement 
as to the deductions so as to give the employer a claim for 
the amount of instalments unpaid.® 

It is an offence under the provisions stated above to 
deduct from wages the amount of damages awarded the 
employer on account of the employee’s breach of contract. 
Thus, where a miner wrongly absented himself from work 
and was ordered by the magistrates to pay the employers 
30s. by way of damages by instalments, and the first 
instalment was deducted from his wages, the deduction 
was held illegal.® 

The payment in cash must not be a colourable one, 

^ Finlayson v. Braidbar Quarry Co., 36 Jur. 647. 

* Fisher v. Jones (1863), 13 C.B., N.S. 496. 

* Glasgow V. Independent Printing Co., [1901] 2 I.R. 278 

* Kenyon v. Darwen Cotton Manufacturing Co., Ltd., [1936] 2 K.B. 

193. 

‘ Williams v. North Navigation Collieries, [1906] A.C. 136,^ 
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but real. Where a joume3mian brickmaker was supplied 
with beer value 3s. lod. on credit at an inn belonging 
to his employer, and the employer handed the workman 
4s., who handed it straight back and received 2d. change, 
and at the end of the week 4s. was stopped out of the 
wages, this was considered to be an evasion of the Acts, 
and the employer was convicted.^ So also an agreement 
whereby the employee receives his wages in two en- 
velopes, one the net wages, the other the amount deducted 
the latter of wliich is thereupon handed back to the 
employer.* The Acts are very specific on the point of 
evasions. "Any agreement, understanding, contrivance, 
collusion, or arrangement whatsoever on the subject of 
wages, whether written or oral, whether direct or indirect 
‘. . . shall be and be deemed a contract'.”* 

A subsequent payment in cash, even if voluntary, does 
not purge a prit)r illegal payment.* 

Payment in cash includes payment in bank notes or 
Treasury notes. Payment by cheque or order payable 
to the bearer on demand, and drawn upon a bank within 
15 miles of the place where the cheque or order is to 
be paid, is also allowable if the employee in question 
consents.* 

The penalties for contravening the Acts are, for the 
first offence, a sum not exceeding £10, for the second, 
£ 10 -£ 20 , for the third, a fine bringing the total fines to 
a sum not exceeding £100. An offence occurring within 
10 days of a first offence is to be treated as a first offence ; 
an offence occurring within 10 days of a second offence 
is to be treated as a second offence; and an offence 
occurring more than two years after a preceding offence 
is to be treated as a first offence. Further offences may 
be prosecuted under the Summary Jurisdiction Acts, the 
maximum fine being that prescribed for a second offence 

* Gould V. Haynes (t88q), 54 J P. 405 

* Kenyon v. Darwen Cotton Manufacturing Co., Ltd. [iupra). 

* Truck Act, 1831, Sect. 25 

* Fisher v. Jones (1863), 13 C B , N.S 501. 

* Truck Act, 1831, Sect. 8. 
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(£io-£ 2 o).^ a partner is not liable for the offence of his 
partner, but the partnership property is hable.* The 
employee can recover amounts illegally deducted for eis 
far back as 20 years.® This rule is now subject to the 
provisions of the Truck Act, 1940 (see p. 48), 

Exceptions. The exceptions from the provisions of the 
Truck Acts as above explained can be divided into five 
classes, each of which is Subject to special rules* — 

1. Deductions for goods to be used by the employee 
in his work. 

2. Deductions for bad or negligent work. 

3. Deductions for fines. 

4. Deductions for medicine, medical attendance, fuel, 
provender for a beast of burden used in the employment, 
rent of a house let by the employer, food cooked and 
eaten on the employer's premises. 

5. Deductions authorized by the employee. 

I. These deductions are in respect of articles or mate- 
rials of any sort used as a means to work, including tools, 
machines, working space, light, or heat, whether supplied 
by the employer or otherwise. These deductions can be 
made only if («) there is an express written agreement 
by the employee that he will pay for such materials or a 
notice containing the terms of the contract is posted up 
so that all may be aware of it, and (b) the sum charged 
for such things as materials or tools does not exceed the 
actual or estimated cost to the employer, and the sum 
charged for the use of machinery, light, heat, and the 
like is fair and reasonable.® 

While what is fair and reasonable is a matter which 
would have to be decided by the Court in the ultimate 
resort, the standard is quite definitely fixed by the statute 
as regards things which are purchasable outright, and 
it is clear from this standard that the employer is excluded 

^ Ibid , Sects, g and lo; Truck Amendment Act, 1887, Sect. 13. 

* Truck Act. 1831, Sect. 13. 

■ Pratt V. Cook & Sons, Ltd., [1940 1 A.C. 437. 

* See page 30 as to deductions in Wages Council trades. 

® Truck Act, i8q 6, Sect. 3. 
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from making any profit whatever. If he obtained discount 
through purchasing in bulk, he must pass this on to the 
employees he supplies, e.g. he would not be entitled to 
pay any profit or retained discounts into a fund for the 
benefit of the employees generally. 

2. A deduction for bad and negligent work or for injury 
to the materials or other property of the employer may 
be made only if (a) there is an express written agreement 
by the employee to such deductions being made on this 
account or a notice containing the terms of the contract 
is posted up, so that all may be aware of it, and (5) the 
deduction does not exceed the actual or estimated damage 
to the employer, and (c) the deduction is in respect of 
the default of the employee to be charged or of someone 
for whose work that employee has undertaken respon- 
sibility, and (d) the deduction is fair and reasonable, 
having regard to all the circumstances.^ (But the Truck 
Act prohibition would not m any case apply where 
deduction for bad work is a factor agreed upon in the 
cedetdahon of the wages: it applies only to deductions 
for bad work from ascertained wages.)® 

It would appear that the rules at Common Law ex- 
cluding damages for remoteness would apply here, and 
that the amount of damages that are deductible are 
limited to those which arc the natural consequences of 
the default in question. And bearing in mind that the 
deduction must be fair and reasonable having regard to 
all the circumstances of the case, an employer is apparently 
given no power by this section to make deductions for 
a damage which the exercise of reasonable care and skill 
on the part of the employee could not have avoided. 

3. A fine may be imposed upon an employee or deducted 
from his wages only if [a) there is an express written 
agreement to such fines by the employee, specifying the 
basis of calculating the fines, and the occasions justi- 
fying their being inflicted, and (6) the fine is in respect 

^ Thid, Sect 2 

* Sagar v Ridehalgh & Son Ltd , [1931] i Ch 310 
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of an act which is likely to cause damage or hindrance 
to the employer’s business, and (c) the amount of 
the fine is fair and reasonable, having regard to the 
circumstances.^ 

While the deductions in respect of bad or negligent 
work, etc., referred to in (2) above, are by way of com- 
pensation to the employer for the actual damage he has 
suffered, fines are in contrast with these punishments de- 
signed to prevent the commission of faults which would 
do harm to the employer. Thus, where, in contravention 
of a factory rule enjoining "good order and decorum," 
some of the female workers danced during meal hours 
and created dust which was likely to do damage to the 
machines, it was held that a fine could be imposed.* In- 
deed, it is quite clear from the words "or likely to cause 
damage" used in the section that there is no intention 
to restrict the fine to the employer’s actual loss. If a 
miner, in contravention of the rules of the pit, lit a 
cigarette in a part of his place of work where this was 
prohibited, he might legally be fined, if the provisions of 
the section in question are complied with, the rule being 
that where the object is prevention of harm, the amount 
of the fine must not be greater than is reasonably necessary 
to secure the object in view. And among the circum- 
stances of the case that have to be taken into account in 
judging whether any fine is fair and reasonable must be 
reckoned the amount of wages to which the employee in 
question is entitled, and a fine which is large in comparison 
with the wages could hardly be justified. 

4. An employer may supply an employee with medicine, 
medical attendance, fuel, provender for a beast of burden 
used by the employee in his employment, food cooked 
and eaten on the employer's premises, or a house, and 
may deduct the price or rent from his wages, the con- 
ditions being (a) that there shall be a written agreement 
by the employee to such deductions being made, and (6) 

* Truck Act, 1896, Sect i 

^ Squire v Bayer & Co . [1901] 2 K.B 299, 
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that the amount charged shall not exceed the real and 
true value of the thing supplied.^ 

Some of these exceptions have an increased interest at 
the present day, owing to the growth of welfare schemes 
among industrial firms. Thus, it is a practice among some 
firms which have established canteens to supply dinner 
tickets, the total amount of which is at the end of the 
week deducted from wages. This practice would seem to 
be governed by the above provisions; as regards con- 
dition (6) in particular, the view has been held that an 
employer may not make a charge for the use of cooking 
utensils, or firing, or a dining-room ; in other words, that 
no proportion of the overhead or current expenses other 
than the actual cost of the food may be included in the 
charge. This view seems to involve a very strained inter- 
pretation of the words "real and true value,” and does 
not on that account appear to be well-founded. Where 
the employer is obliged to make provision for welfare 
in his factory under a Welfare Order (see page 75), he 
may require no contribution from the employees unless 
the Minister of Labour approves and two-thirds of the 
employees have assented.® 

As to rent, it has been laid down that this does not 
include damages for holding over, even if called rent.® 

With regard to what is a written contract by the em- 
ployee, it is not sufficient for the employee to sign his pay 
ticket on which the deduction has been entered.* 

5. There is nothing to prevent an employee asking his 
employer to pay his wages or part of them to someone 
else. He may give such authority for one particular occa- 
sion or for a particular period, or as holing good until 
he revokes it, provided that the authority is in writing 
so as to be his written agreement. Thus, where a deduc- 
tion was made from a miner’s wages on account of 

‘ Truck Act, 1831, Sect 23. As to supply of food, see Pratt v Cook 
& Sons, Ltd., [1940J A r 437. 

* Factories Act, 1937, Sect. 46 (3). 

’ McFarlane v. Birrell (1688), z6 Hettie, (J.) 28. 

* Hynd v. Spowart (1884), 22 Sc. L.R 702 
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contributions to a sick fund and an education fund without 
any written agreement, an offence was held to have been 
committed.^ It should be noted that the ground for this 
rule is that "a payment made by an employer at the 
instance of a person employed to discharge some obliga- 
tion of the person employed, or to place the money in 
the hands of some person in whose hands the person 
employed desires it to be placed, is a payment to the 
person employed as much as if the current coin of the 
realm had been placed in his or her hands.”^ But in any 
such case the money deducted must not be retained by 
the employer but passed to the third party : the rule has 
no application to a debt due from the employee to the 
employer himself.® 

Therefore, where a deduction is made for a particular 
fund, say a works’ "medical fund," and the amoimt is 
merely credited to that fund in the employer's books, 
and not actually paid to the doctor or the treasurer of 
the fund, there is no valid pa3mient to the employee.* 

Further, the present exception is subject to the provi- 
sions of the Shop Clubs Act, 1902. It may not be made 
a condition of emplo5nnent that the employee shall dis- 
continue membership of a friendly society or abstain 
from joining a iriendly society other than the .shop club 
or fund.® Further, it may not be made a condition of 
employment that the employee shall join a shop club or 
fund unless that club or fund is a registered friendly 
society, certified under the Shop Clubs Act.® In order to 
be so certified, the sliop club or fund must be one that 
provides substantial benefits to which the employer is 
a contributor and must be of a permanent character 

^ Pillar V Llynvi Coal and Iron Co. (18G9), 4 C.P 752, 

* This is a quotation from the judgment of Lord Herschell, in 
Hewlett V. Allen, [1804! A C. 383. The quotation holds good although 
the decision in that case in view of the circumstances has now to be read 
subject to the provisions of the Shop Clubs Act, 1902, and, it is sub- 
mitted, would apply even to Wages Council trades (p. 33). 

* Penman v. Fife Coal Co.. [ 193^1 A C. 45 , 153 L.T. 261. 

• Ex parte Cooper (1884), 26 Ch.D. 693. 

® Shop Clubs Act, 1902. Sect. i. 

• Ibxd., Sect. 2. 
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without provision for a periodical share-out and the 
establishment of the club or fund must be desired by 75 
per cent of the employees in question.^ Its members 
must, upon leaving the firm, have the right to continue 
their membership, or, where the rules of the club admit, 
to have returned to them the amount of their respective 
shales of the funds actuarially determined. 

These provisions do not apply to any superannuation 
limd or other society established in connection with a 
railway company to which the company is a contributor, 
and which existed at the passing of the Act. 

The penalties for offences against the Act^ are : For the 
first offence, a fine not exceeding £5, and for a subsequent 
offence occurring within a year of a previous conviction, 
a fine not exceeding £ 20 . The same offence committed 
in respect of several persons at one time counts as one 
offence.® 

The Schedule to the Act specifies the various matters 
which must be provided for in the rules of a club certified 
under the Act.* 

The employee is entitled to receive particulars in writing 
of any fine or deduction for materials or for bad work 
at the time when the wages are paid.® The employer must, 
on demand, produce to any factory or mine inspector a 
copy of the contract under wliich such deductions are 
made, and give a copy to the employee; in addition, he 
must keep a register of all deductions made by him, and 
this register must be always open to inspection by a 
factory or mines inspector.® 

Deductions illegally made can be reclaimed for as long 
as 20 years back. If, however, an employer has offended 
against Sect. 23 of the Truck Act, 1831, by paying any 
part of the wages in medicine, medical attendance, fuel, 
mining materials or tools, provender, housing accommoda- 
tion, meals prepared and consumed on the employer's 


^ Shop Clubs Act, 1902, Sect 2 * Jh\d , Schedule 

* Shops Clubs Act, Sect 5 * Truck Act, 1896. Sect 2. 

* Ibid, Sect 4. • Ibid , Sect 6 
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premises, he is relieved from any claim in respect of any 
such offence committed before loth July, 1940 (but not 
after).^ 

SUPPLY TO PIECEWORKERS OF PARTICULARS OF 
WAGES RATES 

The occupiers of textile factories and certain others 
have duties under the Factories Act, 1937, as to the pub- 
lishing of particulars of wages rates for piecework, with 
the object of enabling each pieceworker before undertaking 
a job to know exactly on what basis he will be paid. 
(For the definition of "textile factory” see Sect. 112 (6) of 
the Act.) 

The detailed requirements in the case of textile factories 
are as follows® — 

Each worker must be supplied with particulars of the 
rate of wages applicable to the work he has to do. In 
hosiery factories, however, and all others, excluding those 
in the worsted, woollen, and cotton trades, it suffices if 
they are exhibited on a placard in any room where the 
same particulars apply to all the workers in that room. 
In the case of weavers in the worsted and woollen (other 
than hosiery) and cotton trades, such placard must be 
exhibited in addition to particulars being supplied to each 
worker, the placard in the case of the cotton trade con- 
taining the basis of regulating the prices. 

These particulars must be in writing and must be given 
out at the same time as the work. In addition, written 
particulars of the work to be done must be given to each 
worker at the same time, so far as they affect the amount 
of wages payable, unless they arc ascertainable by an 
automatic indicator marked in the way laid down in the 
Act.® 

The penalty for not complying with these requirements, 
for fraudulently using a false indicator, or, in the case 

^ L fU(k Act, 1^4(1 

® Factories Act, 1037, it 2 

* Factories Act, 1937, 1 ib, and cf Nubsey v BirtwhistJe (1894), 

581.P 735 
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of a workman, lor fraudulently altering an automatic 
indicator, is a fine not exceeding £20, and if the contraven- 
tion is continued, a fine not exceeding £5 per day. The 
penalty in the case of a workman for disclosing particulars 
for the purpose of divulging a trade secret is 3^20, and 
in thte case of anyone else for endeavouring to obtain the 
disclosure of these particulars for a like purpose, is a fine 
not exceeding £100 or 3 months’ imprisonment. 

The Minister of Labour has power to apply these provi- 
sions with modifications to any class of non-textile fac- 
tories or to any class of outworkers of whom lists have 
to be kept under the Factories Act, 1937, and Orders 
have accordingly been made and are applicable in the 
following industries. The provisions are in general in 
line with those described above for textile factories with 
alterations in detail, however, in some case.s — 

Textile workshops.^ 

Making ol pens > 

,, locks, latches, and keys ® 

chains, anchors and rarl gear * 

,, iron and steel cables and chains ' 

,, iron and steel anchors and grapnels * 

,, cart gear.* 

,, felt hats.* 

,, and repairing of umbrellas, etc * 

,, of artificial flowers.® 

Fustian cutting.® 

Making of tents.® 

,, or repairing of sacks ® 

,, of rope or twine ® 

The covering of racquet and tennis balls." 

Making of paper bags * 

,, boxes or other receptacles or parts thereof made 
wholly or partially of paper, cardboard, chip, or similai 
material.® 

Making of brushes ® 

Relief stamping.® 

Warehouse processes in the manufacture of articles of food, 
drug.s, perfumes, blacking or other boot and shoe dress- 
ings, starch, blue, soda or soap,® 


Home Office Order dated 2nd Sept., i8q8. 

I2th July, 1900. 
14th July, 1902. 
14th July, 1902. 
22nd April, 1903. 
2jr(l May, 1907. 
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Making of nets.^ 

Pea picking.! 

Mixing, casting, or manufacture of brass or of articles of 
brass, and the electro depositing of brass.* 

Wearing apparel.* 

Manufacture of cartridges.* 

„ tobacco.* 

Bleaching and dyeing.^ 

Printing of cotton cloth.* 

Making of iron safes.* 

Household linen.'' 

Curtains and furniture hangings.* 

Lace,* 

Laundries.* 

Making of hies.!* 

Manufacture of toy balloons, pouches, and footballs from 
india-rubber.!! 

Manufacture of chocolates or sweetmeats.!* 

Shipbuilding yards.” 

Iron and steel foundries.”. 

Non-textile factories and workshops in which is carried on 
the manufacture or decoration of pottery, that is, earth- 
enware.!* 

Lampshades.!* 

Weights and measures used in a factory for the purpose 
of ascertaining wages are subject to inspection by any 
Inspector of Weights and Measures.^’ 


Home Office Order dated 23rd May, 1907. 

23rd Sept., 1907. 
14th Sept., IQ09. 
15th Nov., 1909. 
22nd Nov., 1909. 
29th April, iQii. 
25tli Oct., igi I 
25th Oct., 1911. 
23rd Dec., 1911. 
23rd Dec., 1911. 
23rd Dec., igii. 
27th Feb., 1912. 
23rd Aug., 1912. 
30th Dec., 1913. 
31st Mar., 1922. 
19th Nov., 1929. 
Factories An, 1937, Sect, 121. 
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STATUTE LAW CONCERNING CONDITIONS 
OF WORK IN FACTORIES 

The law relating to factories has been consolidated in the 
Factories Act, 1937. Many orders at present in force 
were made under corresponding provisions of previous 
Acts now consolidated in the 1937 Act, which contains 
an express provision that such Orders shall remain in 
force. ^ Certain other minor enactments are also in 
operation and will be referred to in the course of this 
chapter. 

DEFINITION OF “ FACTORY " 

The term "factory’' includes the following classes of 
premises — 

A. Premises in which, or within the close or curtilage or 
precincts of which, persons are employed in manual labour in any 
process for or incidental to any of the following purposes, namely : 

(a) the making of any article or of part of any article ; or 

{b) the altering, repairing, ornamenting, finishing, cleaning, or 
washing, or the breaking up or demolition of any article ; or 

(c) the adapting for sale of any article ; 
being premises in which, or within the close or curtilage or pre- 
cincts of which, the work is carried on by way of trade or for 
purposes of gain and to or over which the employer of the persons 
employed therein has the right of access or control. 

B. The following premises in which persons are employed in 
manual labour- — 

(i) any yard or dry dock (including the precincts thereof) in 
which ships or vessels are constructed, reconstructed, repaired, 
refitted, finished, or broken .up ; 

(ii) any premises in which the business of sorting any articles 
is carried on as a preliminary to the work carried on in any 
factory, or incidentaUy to the purposes of any factory ; 

(iii) any premises in which the business of washing or filling 
bottles or containers or packing articles is carried on incidentally 
to the purposes of any factory ; 

^ Factories Act, J937, Sect. 159. 
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(iy^ any pTemises in which the business ol hooking, plaiting, 
lapping, making-up, or packing of yam or cloth is carrie^i on; 

(v) any laundry carried on as ancillary to another business, 
or incidentally to the purposes of any public institution ; 

(vi) any premises in which the construction, reconstruction, 
or repair of locomotives, vehicles, or other plant for use for trans- 
port purposes is carried on as ancillary to a transport undertaking 
or o^er industrial or commercial undertaking, not being any 
premises used for the purpose of housing locomotives or vehicles 
where only cleaning, washing, running repairs, or minor adjust- 
ments are carried out ; 

(vii) any premises in which letterpress printing is carried on 
by way of trade or for purposes of gain or incidentally to another 
business so carried on; 

(viii) any premises in which the making, adaptation, or repair 
of dresses, scenery, or properties is carried on incidentally to the 
production, by way of trade or for purposes of gain, of cinema- 
tograph films or theatrical performances ; 

(ix) any premises in which the business of making or mending 
nets is carried on incidentally to the fishing industry ; 

(x) any premises in which mechanical power is used in con- 
nexion with the making or repair of articles of metal or wood 
incidentally to any business carried on by way of trade or for 
purposes of gain ; 

(xi) any premises in which the production of cinematograph 
films is carried on by way of trade or for purposes of gain, so, 
however, that the employment at any such premises of theatrical 
performers within the meaning of the Theatrical Employers 
Registration Act, 1925, and of attendants on such theatrical per- 
formers shall not be deemed to be employment in a factory ; 

(xii) any premises in which articles are made or prepared in- 
cidentally to the carrying on of building operations or works of 
engineering construction, not being premises in which such opera- 
tions or works are being carried on ; 

(xiii) any premises used for the storage of gas in a gasholder 
having a storage capacity of not less than five thousand cubic 
feet. ^ 

As to premises under category A above, it will be noted 
that to constitute a "factory** the work must be carried 
on "by way of trade or for purposes of gain." This is a 
question of fact. 

The following have been held to be within the Factories 
Act — 

The refuse disposal works of a sanitary authority.* 

The car sheds and repair shops of a tramway undertaking.* 

' Factories Act, IQ37, Sect. 151. 

* Henderson v. Glasgow Corporation (1900), 2 F. 1127. 

^ Mooney v. Edinburgh Tramways Co Ltd. (1901), 4 F. 390. 
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The following have been held to be outside the Act — 

Bottle-washing works in the cellars of a hotel. ‘ 

Steam engine worked on a farm for grinding meal to feed the 
livestock.* 

Part of warehouse in wliich a fisherman’s emi»lovees repaired 
nets for use in his own fishing business * 

As regards "adapting for sale,” the following processes 
have been held to be processes of "adapting for sale.” 
Separating the saleable from the unsaleable parts of city 
refuse ;* making up natural flowers into wreaths, crosses, 
etc., by employees whose duties al.so include serving in 
the flower shop;® the process in a beer-bottling store of 
taking the beer from the cask and mixing it with carbonic 
acid gas by mechanical power for the purpose of trans- 
ferring it into bottles.* 

The following, on the other hand, have been held not 
to be adapting for sale so as to constitute the premises 
a factory : Sorting and dusting of rags for the purpose of 
their sale to a paper maker.’ 

Any place within the close, curtilage, or precincts of the 
factory which is used solely for a purpose other than the 
process carried on in the factory is not part of that factory 
for the purposes of the Act.® The fact that a place is in 
the open air is no reason for its not being regarded as 
the factory or part of it.® Apart of a factory may, with 
the approval of the Chief Inspector of Factories, be taken 
to be a separate factory for the purposes of the Act.^® 
The Minister of Labour and National Ser\'ice may also 
make regulations directing that different departments or 
branches of a factory shall be treated as different factories 
for all or any of the purpose.s of the Act. 

I Cavanagh v. Caledonian Railway Co (1903;, 3 F. 28 ; cf James 
Keith, Ltd. v. Kirkwood, [1914] SC (J.) 150. 

* Nash V. Hollinshead, [1901] i K B 700 

• Curtis V. Skinner (1906), 70 J.P. 272, but .see Sect 151 (i) (ix), 
Faciofies Ad, 1937. 

Henderson v. Glasgow Corporation (iQoo), 2 h'rascr 1127 
Hoare 1;. R. Green, Ltd , LiQo?] 2 K.B 315. 

Hoare v. Truman, Hanbury, Buxton & Co (1902), 66 J.P. 342 
Paterson v Hunt (IQ09), 73 J.P 496 
Fadories Ad, 1937, Sect 151 (6). 

[bid. Sect. T51 (7). Ibid , Sect 151 (3). 



STATUTE LAW 


55 


"Factory” does not include premises in or adjacent to 
and belonging to a quarry or mine wherein no process is 
carried on except one ancillary to the getting .of minerals 
and dressing or preparing them for sale.^ 

What the precincts of a factory are, is a question of 
fact to be decided according to the circumstances in each 
case. Broadly, they are the walls or fences buUt round 
the factory. ‘ A gas main belonging to a gas company 
and situated a quarter of a mile from the gasworks was 
held not to form part of the works.® Similarly, an elec- 
trical station in course of erection 150 yards from a dock 
for the purpose of serving the dock was held not to form 
part of the dock.* The following do not form part of the 
factory : Administrative and clerical offices, research 
laboratories, drawing and designing rooms, caretaker's 
residence, showrooms, sale-rooms, and sports grounds. 

On the other hand, a works canteen,® works surgery, 
courtyards, areas, staircases, lavatories, rest rooms form 
part of the factory. (As regards the supervision of con- 
ditions in offices and other workplaces wliich, even though 
attached to or included in factory buildings, do not form 
part of the factory for the purposes of the Factories Act, 
this is in the hands of the local authorities, and the 
•attcr exercise the functions in this regard vested in them 
by the Public Health Act.)® 

CONSTRUCTIVE FACTORIES 

In addition to premises which are "factories” as above 
defined, certain specified provisions of the Factories Act 
are sp>ecially applied to certain other places which are 
not to be regarded as "factories” in general, but which 
are regarded as "factories” for the purposes of those 
specified provisions, as follows — 

* Factories Act, IQ37, Sect. 151 (5). 

* Back V. Dick Kerr & Co. Ltd.» fiQoOJ A C 325. 

■ Spacey v. Dowlais (ias and Coke Co. Ltd., [1905 1 2 K.B 879. 

* Rimmer v. Premier Gas and Engine* Co. Ltd. (1907), 97 L.T. 226. 

‘ Revenue Officer for Cardiff v. Western Mail, [1931] i K.B. 47. 

* See Public Health Act, Sects. 43-46, 92 (t), and corresponding 
provisions in the Public Health (London) Act, 1036. 
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Class of Premises 

Fluvisions Applicable 

Electrical stations. 

Regulations for dangerous trades ; 
notice, etc., of accidents and 
industrial diseases; powers of 
inspectors.^ 

Docks, wharfs, quays, and ware- 
houses in which mechanical 
power is used. 

Steam boilers; power to require 
special safety arrangements ; 
orders as to dangerous con- 
ditions ; welfare regulations ; 
dangerous trades regulations; 
notice, etc., of accidents and 
industrial diseases ; pro- 

visions as to parts of building 
let off as separate factory ; 
notices; registers; powers of 
inspectors; duties of persons 
employed.' 

Warehouses in which mechanical 
power is used. 

As above, and also provisions as 
to prime movers, machinery, 
lifting tackle and machinery; 
floors, passages, and stairs, 
orders as to dangerous factories. 

Processes of loading, unloading, 
and coaling a ship in a dock, 
harbour, or canal, and ma- 
chinery and plant used therein. 

Steam boilers; power to require 
special safety arrangements ; 
dangerous trades regulations; 
notue, etc., of accidents and 
industnal diseases ; notices ; 
registers ; duties of persons 
employed ; powers of in- 
spectors.® 

Ships (construction, cleaning, and 
repair in harbour or wet dock) 

Welfare regulations; dangerous 
trades regulations; notice, etc., 
of accidents and industrial 
diseases ; hours (not prohib- 
ition of employment on Sun- 
days and holidays) ; registers ; 
duties of persons employed ; 
powers of inspectors.® 


1 Factories Act, 1937, Sect. 103. 
• Ibird,, Sect. 105. 

® Ibid., Sect. lot). 
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Class of Premises 

1 Provisions Applicable 

Building operations and works of 
engineering con.structi()n. 

Sanitary conveniences ; steam 
boilers: air receivers: orders 
as to dangerous conditions ; 
welfare regulations ; dangerous 
trades regulations ; notice, 
etc., of accidents and indus- 
trial disease ; notices ; registers 
powers of inspectors and dis- 
trict councils.^ 


The person who, through his employees, is temporarily 
in use of the premises or machinery in question is deemed 
to be the "occupier” of the factory for the purposes of 
the Factories Act. It follows from this that there may be 
in these cases more than one occupier at the same time. 
Thus, where a firm was employed to construct shelves 
in a warehouse under course of erection by a contractor, 
the former were held to be "occupiers.” ® A repairing 
firm were held "occupiers” of a ship, of which the crew 
were still in charge on behalf of the shipowners.® 

The following points have to be noted on the last-named 
provisions — 

" Dock ” includes a wet dock.* A piece of land within 
a system of docks used for storing timber and separated 
from the wharf by a dock railway has been held to be 
a "dock” or "wharf”; ® a structure moored in a river, 
and unconnected with the shore, and used for discharging 
coal from ships, is a "wharf.” “ On the other hand, a 
timber yard belonging to a dock company and occupied 
by timber merchants, and divided from the quay by a 
wall and a public road is not a "wharf.” ’ 

Warehouses, Storerooms, etc. The question whether 

^ Factories Act, 1937, Sects. 107, 108. 

* Weavings v. Kirk & Randall. L^904l i K.B. 213. 

* Bartell v. Gray & Co.. [1902] J K.B. 225. 

* Hanlon v. N. City Milling Co , [1Q03] 2 I.R. 163. 

B Kenny v. Harrison. [1Q02] 2 K.B. 168, 

* Ellis V. Wm, Cory & Son, Ltd., [1902] i K.B. 38. 

’ Haddock v. Humphrey, [1900] i Q-B. 609. 
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a place used as a warehouse or for storage comes within 
the Factories Act under the above provisions sometimes 
presents difficulty. A store attached to a retail business 
is not excluded from being a “warehouse” within these 
provisions.^ Storerooms used in connection with a shop, 
but situated on the other side of the road have been held 
to be a “warehouse,” ® but similar accommodation in the 
basement of a shop was held not to be a "warehouse.”* 
It has been held that a place without a roof cannot bo 
a "warehouse.” * 

But a warehouse may also be part of a factory, quite 
apart from the use of mechanical power. Storage space is 
necessary in manufacturing processes for the purpose of 
accommodating both the raw material prior to manu- 
facture and the finished product prior to distribution. 
Such storage space is part of the factory, and is subject to 
all the provisions of the Factories Act. 

WHO IS LIABLE UNDER THE ACT 

Throughout the Act it is the "occupier" of the factory 
on whom the several duties and responsibilities are laid. 
The occupier is the person who runs the factory, who 
regulates and controls the work that is done there ® — ^i e. 
under normal circumstances, the employer. 

Thus, where a contractor for a payment of £i8 per year 
used a brickyard, and furnished the owner of the yard 
with bricks at a fixed price, the owner having no control 
over the yard, it was the contractor who was held to be 
the "occupier” who employed the labour, although the 
owner was the occupier as well.* And where the owner 
of a mechanically-driven machine is not the "occupier” 

* Moretoii V R(*eve, I1907I 2 K H 40T 

® Green v Britten & Gilson, [1904) i K B 350 
^ Barr v W ^\h]teley. Lid (1902), ig T L.R 117 
^ See 53 W.R atp 629 Cf Buckingham v Fulham Corporation 
(1905), 6 q ] P 2Q7, and M’Fwan v Perth Corporation (1905), 7 Fraser 
714, where an open yard used for dumping scrap which was occasionally 
sold, and a yard partly open and with a shed in one part, and used for 
storing road-mending matenals, were held not to be "warehouses " 

* Ramsey v Mackie (1904), 7 Fraser 196 
® Fitton V Wood (1875), 32 L T 554 
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of the factory, he is deemed the occupier as far as persons 
employed in connection with that machine are concerned.* 

The occupier is liable for an offence even though it is 
committed without his knowledge or consent.* The occu- 
pier may, however, exempt himself from the penalty by 
securing the conviction of the actual offender and proving 
that the offence was committed without his own know- 
ledge or consent, and that he used due diligence in en- 
forcing the Act; but merely to order an employee to 
observe a particular provision is not enough.® 

But the Act also places liability on the persons em- 
ployed in the factory: (a) No employee may wilfully 
interfcTc with or misuse an 5 rthing provided under the Act 
for the lu'alth, welfare and safety of the employees. 
(b) Every employee mu.st use every .such appliance 
provided for securing health or safety, (c) No employee 
must wilfully do anything to endanger himself or others. 

In the case of a "tenement factory” liabihty for the 
most part rests on the owner, not the occupier.® 

LIMITED COMPANIES 

A limited company is liable as occupier of a factory. 
In addition, any director, manager, secretary, or other 
officer is liable if the offence was committed with his 
consent or connivance or facilitated by his neglect.® 

ADMINISTRATION 

The administration ®f the Act is, generally, in the 
hands of the Factory Inspectors appointed by the Minister 
of Labour.® But the local sanitary authority is responsible 
for enforcing {a) the provisions as to health and sanitation 
in factories which do not use mechanical power; (6) the 
provisions as to sanitary conveniences in aU factories. 
In these cases the Factory Inspector has to notify the 

^ Factories Act, IQ37, Sect. 139. 

* See, e.g. Rogers t;. Barlow & Sons (1906), 70 J P. 214. 

® Rogers v. Barlow & Sons (1906), 70 J.P. 214. 

* Factories Act, 1037. Sect. loi. ^ Ibid., Sect. 130 (5). 

® Tho Miiiistor was made responsible for the administration of the 
Art, instead of the Horm* Sern'tary. by Order m Council, 1940, No. 907 
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sanitary authority if he finds an act or default liable to be 
dealt with by the authority, and may take an officer of the 
authority into the factory; if the authority do not act 
within a month, their powers can be exercised by the 
Factory Inspector.^- 

The powers of Factory Inspectors (and local sanitary 
authorities) include generally those necessaiy for carrying 
the Factories Act into effect. The particular duties of a 
Factory Inspector specified in the Act include: The 
power of entry by day or night into any factory where 
he believes any person to be employed, and by day into 
any place he may believe to be a factory; the power 
of taking a constable into a factory where he has reason- 
able cause to apprehend serious obstruction; the power 
of inspecting factories and all documents required by the 
Act to be kept ; to make inquiries and to ascertain if the 
Public Health and Factories Acts are bemg comphed with, 
and to examine alone or otherwise any person in the 
factory or anyone whom he has reason to believe to have 
been employed within the last two months in the factory 
and to obtain a signed declaration from such person so 
examined; and to conduct proceedings in person before 
a court of summary jurisdiction or magistrate.* 

EXEMPTIONS, ETC. 

The common form of the provisions of the Factories 
Act is («) to lay down the general requirement, (6) in 
addition to empower the Minister to exempt from or to 
add to the requirement in particular cases or to prescribe 
a standard. The Minister has thus the power to legislate 
by regulation or order for particular classes or descriptions 
of factories, classed not only by industry but also by 
locality. In the following pages the general requirements 
alone are set out, reference should be made to the 
particular section of the Act to ascertain the limits within 
which the Minister can exercise his special powers. 

^ Factories Act, 1937, Sects. 8, 9. 

* Ibid , Sect. 123. 
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HEALTH PROVISIONS 

CLEANLINESS 

A factory must be kept in a clean state, and free from 
effluvia from drains and sanitary conveniences and 
nuisances. Accumulations of dirt and refuse must be 
removed daily from floors and benches of workrooms, 
and from staircases and passages. Every workroom floor 
must be washed weekly, unless sweeping or some other 
method is equally effective and suitable. Inside walls and 
partitions, ceilings and tops of rooms and walls, sides and 
tops of passages and staircases must (a) if the surface is 
smooth and impervious, be washed with hot water and 
soap every 14 months. (If they are painted or varnished, 
they must be repainted or revamished every 7 years.) 
(b) In other cases they must be distempered every 14 
months.^ 

For modifications of the provisions as to inside walls 
and ceilings in the case of certain factories, see Home 
Office Order S. R. & O. (1938), No. 487. 

OVERCROWDING 

Four hundred cubic feet per person must be allowed 
in every workroom. 

No space more than 14 feet from the floor is to be 
taken into account. A gallery is deemed a separate room. 

A notice must be posted in every workroom specifying 
the number of persons who may be employed in that 
room.* 

TEMPERATURE 

A reasonable temperature must be maintained, but 
not so as to interfere with the purity of the air. 
What is a reasonable temperature is a question of fart, 
to be determined in relation to such circumstances as the 
nature of the process, and time of the year. 

In any workroom in which the work is substantially 


^ Factories Act, 1937, Sect. i. 


> Ibid., Sect. 2, 
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sedentary and not strenuous, a temperature of 60° 
minimum must be maintained after the first hour, and at 
least one thermometer must be provided there.* 

VENTILATION 

Each workroom must be adequately ventilated by 
the circulation of fresh air and so as to render any 
impurities harmless.® 

LIGHTING 

Sufficient and suitable lighting must be maintained 
in every part of a factory in which persons are working 
or passing. Standards of lighting have been prescribed.® 
Glazed windows and skylights must be kept clean on both 
sides (although they may be whitewashed or shaded 
against heat or glare).* 

FLOOR DRAINAGE 

If the process is one that makes the floors wet, there 
must be adequate means of draining.® 

SANITARY CONVENIENCES 
Sufficient and suitable sanitary accommodation must 
be provided, and where persons of both sexes are em- 
ployed, there must be separate accommodation. The 
Minister is the sole authority as to what is sufficient and 
suitable accommodation in each case.® 

The Regulations on this matter are laid down in S.R. & O. 
(1938), No. 611. Briefly, the minimum standard is — 

Factories employing up to 100 males: i lavatory for every 25 males. 

,, ,, over 100 males : 4 lavatories plus one for every 

40 males employed after the 
first 100 and sufficient 
urinals. 

,, ,, over 500 (sub- i lavatory for every 60 males 

ject to certain conditions as to and sufficient urinals, 
control) 

Factories employing females . i lavatory for every 25 fe- 

males. 

(Numbers less than 25, 40, or 60 must be reckoned as 25, 40, 
or 60 ) 

• FMlortei^ Act, 1937, Sect. 3. ■ Ibid., Sect. 4. 

• See Factories (Standards of Lighting) Kegulations, 1940 (S.K. & O., 
1941, No. 94). 

• Factories Act, 1937, Sect. 5. * Ibid., Sect. 6. ® Ibid., Sect. 4. 
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The conveniences must be kept clean, and properly 
ventilated and lighted ; there must be a ventilated space 
between them and any workroom ; they must be under 
cover, and partitioned off. and those for the use of females 
must have proper doors and fastenings; they must be 
conveniently accessible to the employees ; where males and 
females are employed, the interior of the conveniences 
must not be visible, even when the door of any convenience 
is open, from any place where persons of the other sex 
have to pass ; and the approaches must be separate. 

MEDICAL SUPERVISION 

In any of the following cases: (a) Any outbreak of 
disease in a factory attributable to the process or work ; 
(6) Any change of process or materials involving risk of 
injury to health to the persons employed; (c) Employ- 
ment of young persons in work involving risk of injury 
to their health, the Minister has power to require arrange- 
ments to be maile for medical supervision, including 
first-aid treatment and preventive medical treatment. 
The power can be exercised by making special regulations 
for a class of factories or an order, valid for b months in 
the first instance, in respect of a particular factory.^ 
A factory engaged on the manufacture or repair of war 
materials or on Government work may be directed by a 
duly authorized Factofy Inspector to employ doctors, 
nurses, and welfare supervisors for medical supervision, 
nursing, and first-aid services, and welfare supervision.® 

SAFETY PROVISIONS 

The following must be securely fenced — 

(i) Every moving part of a "prime mover” (i.e. an 
engine or appliance giving mechanical energy from 
whatever source) with the exception of electric generators, 

* Factotuif Act, 1937. Sect 11. 

* Factories (Medical and Welfare Services) Order, b.R. & O. (Tq40), 
No. 1325. 
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motors, rotary convertors, and flywheels directly con- 
nected therewith. 

(2) Every flywheel connected with a "prime mover." 

(3) The head and tail race of every water wheel or 
water turbine.^ 

The following must be securely fenced or made equally 
secure as if they were fenced — 

(1) Every part of electric generators, motors, and 
rotary convertors and every flywheel directly connected 
thereto. 

(2) Every part of transmission machinery. 

(3) Every dangerous part of any machinery.® 

(4) Any part of a stock bar projecting beyond the 
headstock of a lathe. 

But an examination, lubrication, or adjustment which 
it is necessary to carry out while the machinery is in 
motion may be carried out by male persons over 18 
specified by Regulations.® Further, where the nature of 
the operation makes a fixed guard impracticable, a device 
may be provided which automatically prevents the oper- 
ator from coming into contact with that part.* 

Where there is a regulation to fence machinery, the 
fencing must be in accordance with the best method 
known, not merely the method usually followed in good 
local factories.® 

It is no defence to say that the machinery if fenced 
would not be a commercial proposition.* 

Nor is it a defence to .say that the unfenced machine 
is kept in such a position, e.g. at so great a height, that it 
cannot cause danger.’ 

With regard to the civil liability for breach of the 
statutory duty to fence, the defence of common em- 

1 Factories Act, 1937. 12 

* See Fotheringham v. Babcock & Wilcox Ltd , [1922J S C (J.) 60; 
Stimson v Standard Telephones I.td.« [i939] 2 All H K. 441. 

* See S.R. & O (1058), No. 641. 

* Factories Act, 1937, Sects, 12, 14, 15 

* Schofield V Schunk (1855), 24 L T. (O.S.) 253 

* Davies Thomas Owen & Co., Ltd., [1919] 2 K.B.3Q. 

^ Doel V. Sheppard (1836), 25 L.J.Q B, 124. 
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ployment cannot be set up,^ nor can a defence of con- 
tributory negligence.® 

TRANSMISSION MACHINERY 

Efficient devices must be maintained in every work- 
room or place by which the power can promptly be cut 
off from the transmission machinery in that room or place. 
No driving belt when not in use may be allowed to rest 
or ride upon a revolving shaft. Efficient mechanical 
appliances must be used to move driving belts to and 
from fast and loose pulleys so as to prevent the driving 
belt from creeping back on the fast pulley.® 

NEW MACHINERY 

In the case of any machine constructed after the 30th 
July, 1937. driven by mechanical power, every set-screw, 
bolt, or key on any revolving shaft, spindle, wheel, or 
pinion must be effectively guarded; and toothed or 
friction gearing which does not require constant adjust- 
ment while in motion must be completely encased unless 
it is as safe as it would be if completely encased. Any 
person (including an agent) selling or letting on hire a 
machine not complying with these requirements is liable 
to a fine of £100 maximum.* 

SELF-ACTING MACHINES 

In factories or parts of factories built since 1st January, 
1896, the traversing carriage of any self-acting machine 
must not be allowed to run out within a distance of 18 
inches from any fixed structure not being part of the 
machine, if the space over which it runs out is a space 
over which any person is liable to pass, except that the 
traversing carriage of any self-acting cotton spinning or 

‘ Groves v. Wimbome (I^rd), [1898] 2 Q.B.402 ; Murray v. Schwach- 
mann Ltd. (1937), L.J.K.l]. 354. 

• Britton v. Great Western Cotton Co. (1872), L.R. 7 Ex 130; 
Sowter V. Steel Barrel Co. (1935) J.P. 379: Vowles v. Arni.strong* 
Siddeley. [1938] 4 All E.K. 706. 

’ Factories Act, 1937. Sect. 13. 

• Ibid., Sect. 17. 
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woollen spinning machine may be allowed to run out 
within a distance of 12 inches from any part of the head- 
stock of another. 

A person employed in a factory must not be allowed 
to be in the space between the fixed and the traversing 
parts of a self-acting spinning mule unless the machine 
is stopped with the traversing part on the outward run, 
but the space in front of a self-acting machine is not 
included.^ 

CLEANING OF MACHINERY IN MOTION 

A woman or young person may not clean any part of 
a "prime mover" or transmission machinery while in 
motion, nor may such person clean any part of a machine 
if it entails risk of injury from any moving part of that 
or of an adjacent machine.* 

YOUNG PERSONS AND DANGEROUS MACHINERY 

Where a machine is prescribed by the Minister as 
dangerous for young persons, no young person may 
work thereat unless he has been fully instructed as to 
the dangers and precautions to be observed, and either 
has had sufficient training at the machine or is under 
proper supervision by a person with thorough knowledge 
and experience of the machine.® 

VESSELS CONTAINING DANGEROUS LIQUIDS 

Every fixed vessel of which the edge is less than 3 feet 
above the ground and containing any scalding, corrosive, 
or poisonous liquid, must either be covered or fenced 
to at least that height. Where practicable, steps must 
be taken to prevent any person from falling into the 
vessel.* 

^ Factories Act, 1937, Sect. 19. * Ibid., Sect. 20. 

• Ibid., Sect. 21. For the list of machines so prescribed, see Order, 
S.R. & O. (1938), No. 485. 

* Ibid., Sect. 18. 
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LIFTING APPLIANCES 

The following provisions apply to lifting machines and 
lifting tackle, i.e. hoists, lifts, cranes, chains, etc. They 
must be soundly constructed and properly maintained. 
They must be subject to examination periodically (six 
months in the cases of hoists and hft and chains, and 
fourteen months in the case of cranes).^ Reports of the 
examinations have to be entered in the general register. 
The maximum working loads have to be plainly marked. 
All hoists and lifts must be incapable of being opened 
except at a landing and incapable of being moved from the 
landing until the gate is closed. These must be built so 
as to prevent persons or goods being trapped. Lifts for 
carrying persons must have efficient automatic devices 
to prevent overrunning. 

Every cage must have a gate on each side from which 
it gives access to a landing, and the cage must only be 
movable when the gate is closed. 

New or reconstnicted lifts must have at least two 
separate ropes or chains capable of carrjdng the whole 
weight of the platform and the maximum working load 
in the event of a breakage of the ropes. Every chain must 
be cumealed at least once in every fourteen months;^ 
chains of less than .J-in. bar, or those used with molten 
metal or molten slag, every six months. 

Where a person is employed near an overhead travelling 
crane so that he would be liable to be struck by the crane, 
proper steps must be taken to ensure that the crane does 
not approach within 20 feet.“ 

Exemption from some of the above provisions is given 
to certain classes of hoists.® 

FLOORS, PASSAGES AND STAIRS 
These must be of sound construction and properly 

' I’^or extension ol lime, see l^dclDries (itxciniinatmn ot Plant) luner- 
f'cncv Order, S.R & () (1(^1), No 702 

® Factoriis Art, 1937, Scets 22 24 ' 

® See Ordei, SKA O. (rgiH), No 4^9, .is arnt mleil l)\ S K A (.) 
(ig^b). No ig^7. 
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maintained. Every staircase must have a handrail. If 
the staircase has an open side, the handrail must be on 
that side. A staircase involving danger through its con- 
struction or the condition of its surface, etc., must bave 
a handrail on both sides. The open side must be further 
guarded by a lower rail or other effective means. 

Openings in floors must wherever practicable be fenced. 
All ladders must be sound, and properly kept.^ 

ACCESS TO WORK 

The employer must provide safe access to every work- 
place. If any person works at a place where he has not 
secure foothold and handhold, and is liable to fall lo feet, 
the place must be secured by fencing or otherwise.^ 

DANGEROUS FUMES 

Any confined space involving risk of fumes to persons 
working there must have a manhole i8 inches long and 
i6 inches wide, and every person must wear a belt with a 
rope, of which the other end is held by a person outside, 
and must wear a suitable breathing apparatus. Breathing 
apparatus and lifting apparatus, belts, and ropes must 
be readily accessible and regularly inspected, and a 
sufficient number of persons employed must be trained 
in the use of the apparatus and in artificial respiration. 
No work must be done in a boiler furnace or boiler flue 
until it has sufficiently cooled to make work safe. In the 
case of explosive dust the plant used must be enclosed 
and sufficient vents must be provided. No plant con- 
taining explosive substances must be welded or otherwise 
operated on by heat until it has been rendered non- 
explosive or non-inflammable. 

In indoor plants containing any explosive or inflam- 
mable gcis subjected to pressure, the part in question 
may only be opened after every step has been taken 
to reduce the pressure to atmospheric pressure and the 

^ Factories Act, 1937. Sect. 25. 

“ Ibid., Sect z(i 
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flow of the gas has been stopped by a stop valve or 
otherwise.^ 

STEAM BOILERS 

Every steam boiler must have attached to it a proper 
safety valve, stop-valve, and a proper steam gauge and 
water gauge to show the pressure of steam and the height 
of water in the boiler, and be examined thoroughly by a 
competent person at least once in every fourteen months.® 

The safety valve must be such that the boiler is in- 
capable of being worked at a pressure greater than that 
stated in the certificate. 

If it is a boiler range, each must have a number plate 
and means for attaching a test pressure gauge, and before 
anyone enters a boiler all inlets for steam or hot water 
must be disconnected, and all controlling valves and 
taps locked. If it has a common blow-off pipe, the blow- 
off tap must be such that it can only be opened by a key, 
and the key in its turn must only be capable of being 
removed when the tap is closed and must be the only 
key for that set of blow-off taps. 

Every such boiler must be maintained in proper con- 
dition. A report of the result of every such examination 
in the pre.scribed form must within 28 days be entered 
into or attached to the general register of the factory, 
signed by the person making the examination, and, if 
that person is an inspector of a boiler-inspecting associa- 
tion, by the chief engineer of the association or his 
authorized officer. 

The fourteen-monthly examination of the boiler must 
be a double one — 

(a) of the boiler when cold ; 

(b) under normal steam pressure and that on the first 
occasion when steam is raised after the examination 
of the cold boiler. 

* Factoyies Aft, 19J7, Setts 27, 28 

* For extension of the time, see lai tones (Examination of Plant) 
Emergency Order, SR & O (1941), No 702. 
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If an examiner fails to make a proper e xamina tion, 
he is liable to a fine of £50. The chief inspector, if not 
satisfied ^ to the examiner’s competence, may have the 
boiler re-examined, and, if the report of the first ex- 
amination is shown to be inadequate, or inaccurate, at 
the employer's cost.^ 

STEAM RECEIVERS AND CONTAINERS, AIR 
RECEIVERS 

Steam receivers must have a reducing valve, safety 
valve, steam pressure gauge, stop valve, and number 
plate, and must be examined every 26 months, and be 
such that the safe working pressure indicated by the 
examination report cannot be exceeded. 

Air receivers are made subject to similar requirements.* 

WATER-SEALED GASHOLDERS 

Water-sealed gasholders with capacity of 5000 cubic 
feet or more must be examined every 2 years ; those in 
use more than 20 years must have a special examination 
of the internal state of the sheeting, and samples kept 
for inspection; a record of the oldest lift of every gas- 
holder must be kept open for inspection; no gasholder 
may be repaired or demolished except under supervision 
of a specially trained person. Each gasholder must bear 
a number.® 

ESCAPE IN CASE OF FIRE 

Any factory in the following classes must obtain a 
certificate from the local sanitary authority that it has 
satisfactory moans of escape in case of fire — 

Factories of more than twenty persons, built before 30th July, 
1937; factories where more than ten are employed above first 
floor or more than twenty feet above the ground level; new 
factories employing ten or more above ground floor; amd all 
factories containmg explosive or highly inflammable materials. 

’ Faciorie’! Act, 1937, Sect. 29. 

^ Ihtd , Sects 30, 31. For extension of lime for examinations, see 
Factories (Examination of Plant) KmergenLv Ordci, SR & O. (1941), 
No. 702. 

’ Ibid , Sect. 33. 
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The local authorities' certificate must also contain 
precise details as to the maximum number of persons 
employed in explosive materials, etc., and any other 
matters taken into account in granting the certificate. 
Where the factories are extended or their staff increased 
materially or they begin to store explosive material, the 
factory occupier must give written notice to the Council, 
who may require the occupier to make alterations. 

Doors must not be fastened so that they cannot easily 
and immediately be opened from the inside. Doors other 
than sliding doors in rooms where more than ten persons 
are employed must open outwards; similarly doors at 
the end of a staircase giving exit from the factory. Every 
new hoist-way or lift-way must be completely enclosed 
with fire-resisting material and be fitted with fire-resisting 
doors and at the top be provided with a vent or be 
enclosed with material easily broken by fire. 

Every means of exit other than the ordinary exit must 
be marked by a notice in red letters. Where twenty or 
more are employed, there must be proper provision for 
fire warning throughout the whole building, and the 
contents of every workroom must be so arranged as to 
provide free passage-way for everybody. In every 
factory employing more than twenty above the first floor 
or more than 20 feet above the ground, or where explosive 
or highly inflammable materials are kept, the employees 
must be given fire drill.^ 

Any court of summary jurisdiction has power to pro- 
hibit the use of any dangerous ways, works, machinery, 
or plant in a factory, and also the use of a factory or part 
of a factory which is in sucli a condition that any process 
carried on therein would involve physical danger. By 
"ways” are meant habitual lines of passage.® It includes 
floors, temporary stagings,* but not temporary obstruc- 
tions negligently allowed in a roadway.* " Plant ” includes. 

1 Factories Act, 1937, Sects. 34-37 
» Willetts V. Walt & Co , [1892] 2 Q.B 92. 

® Giles V Thames Iron Works ('o (1885), i T 1 . K 469 
* McGifhn V Palmer (18S2), lo Q B T> i 
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any materials or instruments necessary to the trade, e.g. 
a horse used in the ordinary course of business,^ but safe 
plant does not become "dangerous" within this section 
by reason of a person's careless or improper use of it.® 

WELFARE 

DRINKING WATER 

The employer must provide a supply of wholesome 
drinking water. If the water is not laid on, the supply 
must be renewed daily. The water must be delivered in an 
upward jet; otherwise cups must be supplied with 
facilities for rinsing them in drinking water.® 

WASHING, CLOAKROOMS, SEATS 

The employer must also provide washing facilities* 
(including a supply of soap and clean towels or effective 
substitutes), accommodation for workers’ clothing — 
including drying facilities — and in the case of female 
workers facilities for sitting sufficient to enable them to 
take advantage of any opportunities for sitting in the 
course of their work.® 

FIRST AID 

Boxes or cupboards of the prescribed standard con- 
taining only first-aid appliances must be kept — one box 
or cupboard for every 150 employees or fraction of 150 — 
and must be in charge of a responsible officer, a notice 
of the name of the latter being posted up in every room 
for which the box is provided. If 50 or more persons 
are employed in the factory, the officers must be trained 
in first aid. Exemption from this provision may be 
obtained where a special ambulance room is provided.* 

^ Yarmouth v. France (1887), 19 Q B D. 647. 

* Greenwood v. Greenwood (1907), 97 L.T. 771. 

® Factories Act, 1937. Sect. 41. 

^ Except where poisonous substances arc used or in processes 
prescribed as liable to cause skin affections (see S.R. & O. (1938). No 
581). 

“ Factories Act, 1937. liects, 42-44. 

* Ibid., Sect. 45. 
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The "prescribed standard" is as follows^ — 

A, In factories in which the number of persons em- 
ployed does not exceed ten, or (in the case of factories in 
which mechanical power is not used) does not exceed 
50 persons, each first-aid box or cupboard shall contain 
at least — 

(i) A copy of the first-aid leaflet (Form 923) issued by t^ie 

Factory Department of the Home Office ; 

(ii) A sufficient number (not less than six) of small sterilized 

dressings for injured fingers; 

(iii) A sufficient number (not less than three) of medium-size 

sterilized dressings for injured hands or feet ; 

(iv) A sulficient number (not less than three) of large steri- 

lized dressings for other in j ured parts ; 

(v) A sufficient number of sterilized burn dressings (small 

and large) ; 

(vi) A 2 per cent alcoholic solution of iodine or a i per cent 

aqueous solution ot gentian violet; 

(vii) A bottle of sal volatile, having the dose and mode of 

administration indicated on the label. 

B. In factories in which mechanical power is used 
and in which the number of persons employed exceeds 
ten but does not exceed 50, each first-aid box or cup- 
board shall contain at least — 

(i) A copy of the first-aid leaflet (Form 923) issued by the 
Factriry Department of the Home Office; 

(li) A sufficient number (not less than a dozen) of small 
sterilized dressings for injured lingers ; 

(iii) A sufficient number (not less than six) of medium-size 

sterilized dressings for injured hands or feet ; 

(iv) A sufficient number (not less than six) of large sterilized 

dressings for other injured parts; 

(v) A sufficient number of sterilized burn dressings (small 

and large) ; 

(vi) A sufficient supply of sterilized cotton-wool, in ^-oz. 

packets ; 

(vii) A 2 per cent alcoholic solution of iodine or a i per cent 

aqueous solution of gentian violet ; 

(viii) A bottle of sal volatile, having the dose and mode of 
administration indicated on the label ; 

(ix) Eye drops, prepared as described in the first-aid leaflet 
(Form 923), 


^ Home Office Order, S.R. & O. (1938), No. 486. 
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C. In factories employing more than 50 persons, 
each first-aid box or cupboard shall contain at least — 

(i) A copy of the first-aid leaflet (Form Q23) issued by the 

Factory Department of the Home Office ; 

(ii) A sufficient number (not less than two dozen) of small 

sterilized dressings for injured fingers; 

(iii) A sufficient number (not less than one dozen) of medium- 

size vSterilized dressings for injured hands or feet; 

(iv) A sufficient number (not less than one dozen) of large 

sterilized dressings for other injured parts; 

(v) A suJficient number of sterilized burn dressings (small 

and large) ; 

(vi) A sufficient supply of sterilized ( otton-wool, in J-oz. 

packets ; 

(vii) A 2 per cent alcoliolic solution of iodine or a i per cent 

aqueous solution of gentian violet; 

(viii) A bottle of sal volatile, having the dose and mode of 

administration indicated on the label ; 

(ix) Eye drops prepared as described in the first-aid leaflet 

(Form 923) ; 

(x) A ^supplv of suitalile splints and cotton- wool or other 

material for ])adding; 

(xi) A supply of adhesive plaster; 

(xii) Atouiniquct; 

(xiii) One dozen roller bandages ; 

(xivj Half a dozen triangular bandages; 

(xv) Safety pins. 

All materials for dressings must be those designated 
in and of a grade or quality not lower than the standards 
prescribed by the British Pharmaceutical Codex, 1923. 

Items (x) to (xv) inclusive need not, however, be in- 
cluded in the standard first-aid box or cupboard [a) where 
there is a properly equipped ambulance room, or (6) if 
at least one box containing such items and placed and 
maintained in accordance with the requirements of 
Sect. 45 of the Factories Act, 1937, is separately 
provided. 

Each first-aid box or cupboard must be distinctively 
marked; new boxes must be marked ''FIRST AID." 

For modifications in certain specified industries see 
Sawmills and Woodworking Factories (Home Office Order 
1489/1918) and the industries which are the subjects of 
the Welfare Orders below. 
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CANTEENS 

A factory employing more than 250 persons may be 
directed by the Chief Inspector of Factories to provide 
a canteen where hot meals can be purchased by the 
employees.^ 

WELFARE ORDERS 

The Minister may make orders to secure the welfare 
of factory workers in relation to arrangements for 
preparing or heating, and taking meals; the supply of 
drinking water ; the supply of protective clothing ; ambu- 
lance and first-aid arrangements ; the supply and use of 
seats in workrooms; facilities for wasliing; accommoda- 


tion for clothing ; arrangements for supervision of workers 
and rest rooms.* Orders have been issued for the follow- 
ing— 



\ /t’ c*- 0 . 


S.R. 6 y 0 , 

Ambulance arrange- 


Hollow-ware making 


ments at Blast b‘ui- 


and galvanizing 

2032/1921 

iiaces, etc. 

1007/1917 

Iron mills . 

T067/1917 

Bakehouses 

191/1027 

Laundries . 

654/1920 

Biscuit factories 

872/1927 

Metal works 

1067/1917 

Blast furnaces . 

T067/1Q17 

Oil-cake mills 

534/^929 

('enient woiks . 

04 /* 93 o 

Saw mills . 

1489/1918 

Clay works 

1013/1932 

Sacks (cleaning and 


Copper mills 

1067/1917 

rejiainng) 

860/1927 

Dyeing, use of bi- 


Shell factories . 

824/1918 

chromates in . 

369/1918 

Sugar factories . 

684/1931 

Fish curing 

13/1927 

Tanning, use of bi- 


„ ,, (Sc(jtlaiul) 

535/1926 

chromates in . 

368/1918 

„ „ (Norfolk 


Taiming woi ks 

312/1930 

and Suffolk) . 

1662/1920 

Tin or ternc plr te 


Foundries . 

1067/1917 

making . 

1033/1917 

Fruit preserving 

1136/IQ19 

Wood-working factor- 


Glass bevelling . 

288/1921 

ies 

14S9/1918 

Glass bottle and 


Factories employing 


pressed glass, manu- 


25 or more (as to 


facture of 

558/1918 

supply of drinking 


Gut scraping, etc. 

1437/1920 

water) . 

1068/1917 


HEALTH, SAFETY, AND WELFARE IN SPECIAL 
PROCESSES 

In any factory in which dust, fume, or other impurity 
is generated by the process, the employer must protect 

* Factories (Canteens) Order, S.R. & O. (1943), No. 573, 

• Factories Act, 1937. Sect. 46. 
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the persons employed against inhalation thereof and 
where practicable provide exhaust appliances as near 
as possible to the point of origin of the dust or fume. 
Every stationary internal combustion engine must be 
provided with means for letting ofi the exhaust gases 
into the open air from the engine, and the engine must 
be partitioned off from any workroom.^ 


POISONOUS SUBSTANCES 
In any room where lead, arsenic, and other poisonous 
substances are used, no food or drink may be taken, and 
in such rooms and those where any process prescribed as 
giving rise to siliceous dust or asbestos dust is carried on, 
no person may remain during rest or meals intervals 
other than rest pauses, and mess-room accommodation 
must be provided in the factory.® 

The following restrictions apply to any part of the 
factory where the process in question is carried on, and a 
notice of the prohibition must be posted up in the factory. 


Silvering mirrors by the mercurial process 
Making white lead 

Glass melting or annealing . 


iNo young person em- 
} ployable. 

iNo female young 
i person employable. 


Making or finishing bricks or tiles (not urna' 

mental) 

Making or finishing salt .... 


)No girl under 16 em- 
C ployable.* 


LEAD PROCESSES 

Women and young persons may not be employed at — 

(a) Work at a furnace where the reduction or treatment of 
zinc or lead ores is carried on ; 

(b) The manipulation, treatment, or reduction of ashes 
containing lead, the desilverizing of lead, or the melting of 
scrap lead or zinc ; 

(c) Tile manufaciure of solder or alloys containing more than 
10 per cent of lead ; 

(d) The manufacture of any oxide, carbonate, sulphate, 
chromate, acetate, or silicate of lead ; 

1 Factories Act, TQ37, Sect. 47. 

* Ib%d., Sect. 48. 

* Ihid.t Sect. 57. 
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{e) Mixing or pasting m coimectiun with the manufacture or 
repair of electric accumulators ; 

(/) The cleaning of workrooms whore any of the above 
processes arc carried on. 

Where women and young persons are employed in 
processes where dust and fumes from a lead compound 
are produced or where they are liable to be splashed with 
lead compound — 

{a) An ofhuent exhausi draught operating on the dust or 
fume at its point of origin must be provided. 

(6) The persons must be medically (‘xamined at intervals as 
provided, and no person who has been susptmded from employ- 
ment as a result ina}^ be employed on such processes. 

(r) No food, drink, or tobacco is to be allowed in the room, 
and nobody may remain there during meal-times. 

{d) Clean, proti'ctive clothing must be provided and worn 
{e) Cloakroom, messrooin, and washing accommodation must 
be provided as prescribed. 

(/) The rooms, tools, and apparatus must be kept clean. ^ 

WEIGHT LIFTING 

An employer must not allow a young person to lift, 
move, or carry a load so heavy as to be likely to injure 
him.* 

LAUNDRIES 

In laundries where mechanical power is used there 
must be means used for regulating temperature in every 
ironing room and for carrying away steam in every wash- 
house; stoves for heating irons must be kept separate 
from ironing rooms or ironing tables ; no gas irons emitting 
noxious fumes may be used.® 

UNDERGROUND ROOMS 

A room half the height of which is below the street 
or ground level is an “underground room.” It can be 
certified by the Factory Inspector as unsuitable as a 
workroom. He may so certify it on the ground of con- 
struction or any hygienic ground. In the case of a room 

^ Factories Act, 1937, Sects. 38, 59. 

> Ibid., Sect. 56. 

• Ibid., Sect. 55. 

4-(L.6i86 
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taken into use as a workroom after ist July, 1938, the 
occupier must notify the Inspector, and if the process is 
hot, wet, or dusty or gives off fumes must obtain the 
Inspector's consent before beginning work there. There 
is an appeal from the Inspector, and in the case of an 
existing workroom it may continue to be used until the 
appeal is decided. 

OTHER PROCESSES 

The Minister may require the provision of screens or 
goggles in any process involving risk of injury to the eyes,^ 
and may make regulations to prevent shuttle-kissing. 
White phosphorus may not be used in the manufacture 
of matches.* 

DANGEROUS TRADES REGULATIONS 

The Minister has power to certify any manufacture, 
machinery, plant, process, or manual labour to be dan- 
gerous (if satisfied that it is dangerous generally or to 
any particuleir class of employees), and to make regulations 
in such cases.* 

Detailed provisions are laid down as to the preliminary 
steps to be taken in this matter, viz. the publication of 
the regulations in draft, the lodging of written objections 
by persons affected, the holding of a public inquiry in 
certain events, the laying of the regulations before 
Parliament for approval. 

The trades certified to be dangerous and the regulations 
respectively affecting them arc as follows — 


Trade 

5.i?. <5> O. 

Aerated water, manufacture of 

1932/1921 

Asbestos .... 

1140/1931 

Brass, etc., casting of 

484/1908 

Bronzing .... 

361/1912 

Building operations 

736/1928 

Celluloid, manufacture, manipulaiiou and storage 

1825/1921 

Cellulose solutions 

990/1934 

Chemical works 

731/1922 


^ See S.R. & O. (1938). No. 654, for prescribed processes 
* Factor%es Act, 1937, Sects. 49-51- " Sect. 60. 
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Trade S U. t'n 0 . 

Chromium-plating. ...... 445/1931 

Cinematograph lilm.s, manufacture, rtc. . 82/1928 

Cinematograph films, stripping, or drying. 57i/i939 

Docks, wharves, and quays, loading or unloading, etc., 

at , 231/1925 and 279/1934 

Electric accumulators, manufacture of . 28/1925 

Electricity, generation, transformation, distribution 

or use of ....... . 1312/1908 

Enamelling, vitreous, ol metal or gUbS 1258/1908 

Felt hats, manufacture of (with aid of inflammable 

solvent) 623/1902 

File-cutting by hand ...... 507/7903 

Flax and tow, spinning and weaving oi, etc. . 1 77/1906 

Grinding of metals, cleaning of castings (miscellaneous 

industries) ....... 904/1925 

Grinding of cutlery ,iiid edge tools .... T089/1925 

Hemp, jute and iieirip or jute tow. .spiniuiig and weav- 
ing of, etc. ....... 660/1907 

Hides and skins, handling (»l, et( . . . . 2076/1921 

Horizontal niilliiig ma( limes ..... 548/1928 

Horsehair from China, Siberia, oi 1 <ii.s.sia, use ol 984/1907 

IndianibbiT, maniilaelure ol, etc.. .... 329/1922 

Kiers in print works, etc ... 106/1938 

T.ead, smelling of materials rontniniiig, iiianulactnre 

of red or orange lead .ind ol flaked litharge . . 752/191 1 

Lead, manufacture of certain compounds of . 1443/1921 

T^oconiotivcs and wagons, use of, on lines and siding.s . 679/1906 

Lii mini zing .... ... 865/1947 

Mules, self-acting, spinning by means ol . . 679/1906 

Paint ing of vehicles (with lead paint) 299/1926 

Paints and colours, manufacture ol . 17/1907 

Patent fuel manul.icture ..... ^58/1946 

Pottery, manufacture and clt'c oration ol, making ol 

lithographic transfcis, frits, or glazes 2/1913 and 393/1932 
Refractory material, cnishitig, grinding, etc. 541/IQ19 

Ships in shipbuilding yards, coTLsirnction and repair of 461/1914 
Tinning of metal hollow ware, iron drums, and harness 

furniture ........ 720/1909 

Woodworking machinery, use ol . . 1196/1922, 

207/1927 and 
1227/IQ45 

Wool, East Indian, use of .... . 1287/1908 

Wool, goat hair and camel hair sorting, willeying, 

washing, combing, and carding .... 1293/1905 

Woollen or worsted textiles, manufLicture, dyeing or 

finishing of ...... . 1463/1926 

Yarn, heading of, dyed by means of a lead compound 616/1907 


DEFENCE REGULATIONS 

During the war the Minister was given power to exempt 
factories and processes from provisions of the Act in 
the interests of the prosecution of the war or the 
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maintenance of essential supplies or services. Such 


Regulations are — 


Examination of plant .... 

S.Ii. &■ 0 . 
1702/1941 

Electricity supply (hours, etc.) 

'87/1943 

Flour mills (hours, etc.) .... 

202/1942 

Medical and welfare services . 

J 325/1940 

Building and engineering construe tiun 

t)0/lQ4I 

Dock.s (canteens) .... 

222/1941 

Factories (canteens) 

573/'943 

Aircraft engines, etc., testing 

495/1944 

F'actoncs using electricity, hours 

j 870/1947 


NOTICE OF ACCIDENTS AND INDUSTRIAL 
DISEASES 

Written notice * must forthwith be sent to the district 
inspector of fatal accidents and of any accident causing 
an employee more than three days’ disablement from 
earning full wages at his ordinary work. (The words of 
the statute are ‘‘work at which he was employed.” When 
a workman comes back temporarily on other work, 
because he cannot do his ordinary work, he would still be 
in a state of ‘‘disablement" within the meaning of these 
provisions.) Where death occurs after such notice is 
given,® notice of the death must immediately be sent to 
the inspector. Any relative of the deceased, any factory 
inspector, the occupier of the factory, and any duly ap- 
pointed representative of the employees may attend the 
inquest, and examine witnesses in person or by counsel, 
solicitor, or agent, subject to the coroner’s order. 

The penalty for failure to send a notice is a fine not 
exceeding £io, for which the occupier is liable. Where the 
occupier is not the employer, the employer has the duty 
of reporting the accident immediately to the occupier — 
otherwise the employer is liable to a fine not exceeding £5. 

The Minister has power to extend these provisions and 
to require notice in spiecial classes of occurrence irrespec- 
tive of whether disablement is caused or not.® 

^ Factories Act, 1937, Sect. 64 (i). 

• Jbtd,^ Sect. 64 (2), 

* Ibid., Sect. 65 (i). 
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Notice^ of the following must be sent to the Inspector, 
whether disablement is caused or not — 

All cases of — 

1. Bursting of a revolving vessel, wheel, grindstone, or 
grinding wheel moved by mechanical power. 

2. Collapse or failure of a crane, derrick, winch, hoist, 
or other appliance used in raising or lowering persons or 
goods, or any part thereof (except the breakage of chain 
or rope slings), or the overturning of a crane. 

3. Explosion or fire causing damage to the structure of 
any room or place in which persons are employed, or to 
any machine or plant contained therein, and resulting in 
the complete suspension of ordinary work in such room or 
place or stoppage of machinery or plant for not less than 
five hours, where such explosion or fire is due to (i) the ig- 
nition of dust, gas, or vapour, or (ii) the ignition of celluloid 
or substances composed wholly or in part of celluloid. 

4. Electrical short-circuit or failure of electrical 
machinery, plant, or apparatus, attended by explosion or 
fire or causing structural damage thereto, and involving 
its stoppage or disuse for not less than five hours. 

5. Explosion or fire affecting any room in which persons 
are employed and causing complete suspension of ordinary 
work therein for not less than twenty-four hours. 

b. Explosion of a receiver or container used for the 
storage at a pressure greater than atmospheric pressure 
of any gas or gases (including air) or any liquid or solid 
resulting from the compression of gas. 

Whenever a case of lead, phosphorus, arsenical, or 
mercurial poisoning occurs in a factory, written notice 
has to be sent to the Factory Inspector and the examining 
surgeon (a doctor attending a patient whom he believes to 
be suffering from any of these complaints has also the duty 
of reporting this to the Chief Inspector of Factories, the 
penalty for default being a fine not exceeding 40s.) The 

’ Dangerous Occuirences Notification Order, S.R. & O. (1947), 
No. 31. 

“ Factories Act, 1937, Sect. 66 (i) (2). 
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Minister has power^ to extend these regulations to other 
diseases occurring in a factory, and they have accordingly 
been extended to toxic jaundice, epitheliomatous ulcera- 
tion due to tar, mineral oil, etc., chrome ulceration, 
poisoning by carbon bisulphide, aniline poisoning, chronic 
benzene poisoning and compressed air illness.' 

itfQUESTS AND INVESTIGATIONS 

In any inquest in case of death from a factory accident 
or notifiable industrial disease (.see last paragraph) the 
foUovring have the right to attend and examine witnesses : 
any factory inspector, any relative of the deceased, the 
factory occupier, a duly appointed representative of the 
employees, the appointed representative of a trade union 
or friendly society to which the deceased belonged or any 
of the employees belongs, and the appointed repre- 
sentative of the employer’s a.ssociation to which the 
occupier belongs. They can examine witnesses in person 
or by counsel, solicitor, or agent, subject to the coroner’s 
order.® 

The Minister has power to direct a formal investigation 
of factory accidents and cases of disca.se.* 

EMPLOYMENT OF WOMEN AND YOUNG PERSONS ® 

For the purposes of the regulation of hours, a woman 
or young person must be "employed” in one or other of 
the following ways : in a process ; in cleaning a part of the 
factory used for a process; in cleaning or oiling the 
machinery ; in work incidental to or connected with the 
process; or work connected with the article made. An 


‘ Factories Act, 1937. (j)- 

■ Order dated 27th November, 1915; November, 1919; 31st 

December, 1924, also S K. & O. (1938), No 138b. 

* Factories Act, 1937. Sect 67. 

* Ibid., Sect. 68. # 

* “ Young Person " means a person between the ages of 1 5 — the school 
leavmg age- and 18 Provision is not made for tlic hours of employment 
of children under 15, because the employment of children m industrial 
undertakings is prohibited (Employment of Women, Young Persons, 
and Children Apt, 1920). 
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apprentice so employed and a person so employed with- 
out wages are also included.^ The following are expressly 
excluded : women employed solely in cleaning the factory 
other than cleaning incidental to a process*; women in 
managerial positions®; male young persons employed 
in repairing work as part of the regular maintenance staff.* 

The maximum hours for women and young persons 
"employed" within the above definition are as follows — 

(а) Total hours worked must not exceed nine a day, 
or forty-eight a week (forty -four in the case of those 
under 16). 

The period of employment must not exceed eleven 
hours a day, and must begin and end between 7 a.m. 
and 8 p.m. (in the case of workers under 16, 6 p.m.J on 
ordinary days, 7 a.m. and i p.m. on Saturdays. 

(б) Contimious employment not more than four and a 
half hours without half an hour for a meal, or if an interval 
of not less than ten minutes is allowed during the spell, 
the spell may be increased to five hours. 

(i) Sunday work is prohibited.® 

(ii) Holidays : Christmas, Good Friday, Bank Holidays.® 
(There are certain variations for Scotland.) In lieu of any 
of these days, another whole day may be given, but 
at least half of the holidays must be given between 
15th March and ist October.® 

Three weeks’ notice of .such substituted holidays has 
to be posted up in the factory.* 

(iii) Meals must be taken at the same hour. No work- 
ing during meal-times, and no remaining in a room where 
a manufacturing process is carried on.® 

(iv) A notice of the hours and meal-times must be 

^ Factovies Act, 1937. Sect. 152 (4). 

> Ibid, 

® Ibid., Sect. yg. 

* Ibid., Sect. 88. 

^ Ibid., Sect. 77. 

• Ibid., Sect. 78 (i). 

’ Ibid., Seel. 78 {2) For variation of holidays in special classes of 
factory, sec S.R & O (i947). No 184. 

® Ibid., Sects. 77, 78. 

" Ibid., Sect. 76, 
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posted up. They may not be changed more than once 
in three months, and notice is to be given to the Inspector 
of Factories.^ 

(v) No work outside the factory except during the 
peimitted period of employment if the employee has 
worked that day in the factory, subject to an exception 
for shop employment in the case of women and young 
persons over i6.® 

(vi) No employment within four weeks after child- 
birth.* 

EXCEPTIONS TO THE ABOVE RULES 

1. Different times may be fixed for different days of 
the week.* 

2. An hour may be added to the daily hours in five- 
day-week factories, and emplo3mient on Saturday is 
allowed in such factories for four and a half hours if no 
overtime is worked on any of the 5 days.® 

3. On the ground of trade exigencies or the convenience 
of the persons employed, permission may be obtained 
for commencing work between 6 a.m. and 7 a.m.® 

4. The morning spell for youths over 16 may be 5 hours 
if they work with men and if their continuous employ- 
ment is necessary to the men carrying on their work.’ 

5. Meal and rest intervals need not be simultaneous 
in the following cases — 

(fl) Processes necessitating work to be continuous ; 

(6) Different sets of persons employed on different 
processes ; 

(c) Different sets of persons necessarily divided for 
the purpose of taking their meal in the employer’s 
canteen.® 

^ Factortes Act, 1937. Sect. 72 

* Ibid., Sect. 75. 

» Ibid., Sched. HI. Part 11 . 

* Ibid., Sect. 72 (i). 

® Ibtd., Sect. 82. 

* Ibid., Sect. 88. 

» Ibid., Sect. 87. 

" Ibid., Sect. 84. For regulations see S.K. & O (1038), No. 607. 
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6. The rules forbidding employment or remaining in 
the workroom during the intervals do not apply to male 
young persons in the wrought-iron, steel, tinplate, paper, 
and glass industries.* 

7. The rule forbidding remaining in the workroom 
during the intervals does not apply to — 

{a) continuous processes; 

(b) different sets of persons having different intervals ; 

(c) rest pauses.^ 

MALE YOUNG PERSONS IN CERTAIN PROCESSES 

Male young persons over 16 can be employed outside 
tlie above hours (as shown below) in the following 
processes — 

Tlic smelting of iron ore. 

The manufacture of wrought iron, steel, or tinplate. 

Processes in which reverberatory or regenerative 
furnaces, necessarily kept in operation day and night 
ill order to avoid waste of material and fuel, are used in 
connection with the smelting of ores, metal rolling, forges, 
or the manufacture of metal tubes or rods, or in con- 
n<*ction with such other classes of work as may be specified 
by Regulations. 

The galvanising of sheet metal or wire (except the 
pickling process). 

The manufacture of paper. 

Tlie manufacture of g]a.ss. 

As to medical examination of male young persons 
employed in night shifts, see S.R. & O. (1938), No. 608. 

{d) In work necessitating night work, the person may 
be employed on not more than 6 turns a week, with 14 
hours at least between each turn. He may not be em- 
ployed between midnight and 6 a.m. in two consecutive 
weeks, nor more than 56 hours a week or 144 hours in 
3 weeks, and no overtime may be worked. 

(h) In other work, the person may be employed under 

' Factories Art, 1937, Sect 85 
Jhid., Sect. 86. 
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the shift system between 6 a.m. and lo p.m., but not 
more than 6 turns a week, and with 14 hours between 
each. The maximum weekly hours arc 56, and no over- 
time may be worked.^ 

SPECIAL INDUSTRIES 

Variations from the hours are also allowed by the 
special schemes laid down for laundries,® manufacture 
of bread, flour, confectionery, and sausages,® and fish and 
fruit preserving.* 

NOTICE AS TO SPECIAL EXCEPTIONS 

Before availing himself of any of these exceptions the 
employer must give 7 days’ notice to the Factory In- 
spector and post the prescribed notice in the factory.® 

OVERTIME 

Women and young persons over 16 may be employed 
overtime in any factory, but — 

(«) not more than 100 hours per year may be worked ; 

(6) not more than 6 hours per week may be worked ; 

(c) it must not take place in more than 25 weeks in 
the year ; 

(<i) the total hours work in any day must not be 
more than ten (in five-day-week factories, loj) ; 

{e) the maximum period of employment each day is 
12 hours, and must be within the limits already fixed, 
i.e. 7 a.m. and 8 p.m. (but in the case of women only, it 
can be 9 p.m.). 

In calculating overtime, all time in which any 
employee is working overtime in that department must 
be included.® 

^ Factories Act, 1937, Suet. 81 

* Ibid., Sect. 92. 

® Ibid., Sect 93. 

® Ibid., Sect. 94, and see S.R. & O. (1938). No. 720 

® Ibid., Sect. 97. 

• As to the separation of departments or '»ets for this purpose, see 
S.R. & O. (1938), No. 640. 
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But the Minister has considerable powers of varying 
these rules — 

(fl) He can increase the yearly allowance of 100 to 150 
in the case of women. 

(6) He can increase for not more than 8 weeks per year 
the daily maximum overtime hours for women, in work 
subject to pressure (i.e. so as to be more than ten hours 
per day). 

(c) He can increase the weekly allowance or the number 
of weeks per year owing to exigencies of trade (in the case 
of a class of factories), and in the case of individual 
factories on account of a rush of orders, or a breakdown 
of macliinery or other emergency. 

(if) Where the nature of the business involves different 
persons being employed overtime on different occasions 
to a great extent, he can allow tlie overtime to be reckoned 
by reference to the individual worker, subject to a still 
further reduced maximum of 75 hours per year for women 
and 50 for young persons, and he can restrict overtime 
for young persons in processes where overtime would 
injure their health.* 

(/) He can reduce overtime in any industry, if satisfied 
as a result of representations and an inquiry that it will 
not involve serious loss to the industry 

YOUNG PERSONS EMPLOYED OUTSIDE FACTORY 

A special scheme of hours applies to young persons 
employed outside the factory in collecting, carrying, or 
delivering goods, carrying messages, and running errands, 
as follows: Maximum weekly hours, 48; maximum 
.spell, 5 hours; if employment is between 11.30 and 2.30, 
three-quarters of an hour interval must be given in that 
period; on one weekday each week, the person must 

‘ See S.R. & O. (1938), No. 1163. 

■ Factories Act, 1937. Sect. 73 

For special overtime schemes by Order, see S K & O (1Q3H) No 727 
(Aerated Waters) , (193S) No 728 (Laundiies) , (1038) No 1163 (Flor- 
ists) : (1938) No 1245 (Chocolate and Sugar Conicctionery) , (193S) No. 
1528 (Biscuits) , (1938) No 1612 (Glass Bottles) , (i939) No 509 

(Bread, Flour, Confectionery and Sausage) 
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cease work at i p.m. Overtime is limited to 6 hours a week 
and to 50 hours a year, and can only take place in 12 
weeks in a year. The person must be given ii hours 
consecutive rest each day, including the period from 
10 p.m. to 6 a.m.^ 

TWO-SHIFT SYSTEM FOR WOMEN AND YOUNG 
PERSONS OVER 16 

The Minister may authorize the two-shift system of 
employment of women and young persons over 16 between 
6 a.m. and 10 p.m. (6 a.m. to 2 p.m. on Saturday). The 
average shift per day must not exceed 8 hours (in five-day- 
week factories, 10 hours, but not e.xcoeding 48 hours in 
a week or 88 hours a fortnight). The consent of the 
majority of the workpeople concerned is requisite.® 

Staggering of Hours in Factories Using Electricity. 
There is during the present fuel emergency an emergency 
scheme for modifying the above rules in factories using 
electricity. See Appendix. 

CERTIFICATES OF FITNESS 

No young person under 16 may remain in factory em- 
ployment for longer than the prescribed period, viz. 
14 days®, without a certificate of fitness from the examining 
surgeon. A factory inspector has also power to require 
such a certificate in the case of young persons between 
16 and 18. 

Examining surgeons are appointed by the Chief In- 
spector of Factories. Where there is no surgeon ap- 
pointed, the poor law medical officer acts in that capacity. 
A medical practitioner who has an interest in any factory 
(other than merely being employed as factory doctor) is 
excluded from acting as examining surgeon for that 
factory. 

The fees for the examination of, and for certificates of 
fitness to, young persons and for examinations under 

^ Factories Act, 1937, Sect. 98. 

* Employment of Women and Young Persons Act, 1936. 

» S.R, & O. (1938)* No. 534. 
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Factories Act Kegulations may be regulated by agree- 
ment between the factory occupier and the surgeon; 
failing such agreement the scale is as follows^— 

A. For examinations as to fitness and issue and 
refusal of certificates of fitness — 

When the examination is at the factory, 7s. 6d. for the 
first and 4s. for each other person examined on the occasion 
of any one visit to the factory, and, in addition, if the 
factory is more than two miles from the surgeon's central 
point, 2.S, for each complete mile over and above the 
two miles. 

When the examination is not at the factory but at the 
residence of the surgeon, or at some other place appointed 
by the surgeon for the purpose and approved by the 
Chief Inspector of Factories, 4s. for each person 
examined. 

B. For examinations in pursuance of special regulations 
under the Act, making entries in registers, issue of 
certificates, and the performance of other duties as may be 
required by the regulations in connection with the 
examinations — 

Seven shillings and sixpence for the first and 2 S. for 
each other person examined on the occasion of any one 
visit to the factory, and, in addition, if the factory is more 
than two miles from the surgeon’s central point, 2s. for 
each complete mile over and above the two miles. 

Where the examination is at the surgeon’s residence 
or other place appointed by him and approved by the 
Chief Ins]iector of Factories, 2s. 6d. for each person. 

In cases of investigation of lead, phosphorus, arsenical 
or mercurial poisoning or anthrax, and in cases where the 
examining surgeon carries out examinations under the 
directions of the Minister, no fees are payable by the 
occupier of the factory, the surgeon being paid by the 
Ministry. 

In cases of doubt the examining surgeon must apply 
to the local education authority for the school medical 
» S.R. & O. (1938), No. 327. 
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record, and the local education authority is bound to 
supply this.^ 

OUTWORKERS 

Every occupier of a factory and every contractor 
employed by him must keep a list in the prescribed 
form giving names and addresses of all outworkers 
employed by them in any of the occupations pre- 
scribed by the Minister (see below). These lists or 
particulars from the list have to be sent to the Factory 
Inspector as required by him, and also kept open for 
his inspection, and have to be sent to the .sanitaiy 
authority twice a year (before ist February and ist 
August). It is the duty of the sanitary authority to notify 
the other sanitary authorities in the districts in which 
the workplaces of the various outworkers named in the 
list are situated, and the factory occupier, if notified by 
a sanitary authority that the workplace of any of his 
outworkers situate in that authority’s district is dangerous 
to health, may not continue to supply work to be done 
in that workplace. The following are the prescribed 
occupations (Orders, loth April, iqii, qth February, 
1912, 20th January, IQ13). 

The making, clcaniiip;, washing, altenng, ornanit nting, finish- 
ing, and repairing oi apparel ; the making up, oniamcnUiig, finishing 
and repainiiK nf table linen, bed linen, or other household linen 
(including in the term "linen " articles of cotton or cotton and linen 
mixtures), and any processes incidental thereto ; the making, orna- 
ment mg, mending, and hm.shnig of lace ami of lace curtains and 
nets; the making of rurtains and furniture hangings and any 
processes incidental thereto; cabinet and furniture making and 
upholstery work ; the making of elc'Ctro-plate ; the making of 
hies; the manufacture of brass and of any articles or parts of 
articles of brass (including in the tenn "bras-s" any alloy or 
compound of copper with zinc or tin) ; fur pulling ; the making of 
iron and steel cables and chains; the making of iron and steel 
anchors and grapnels ; the making of cart gear, including swivels, 
rings, loops, gear buckles, mullin bits, hooks, and attachments of 
all kinds ; the making of locks, latches and keys ; the making or 
repairing of umbrellas, sunshades, para.sols or parts thereof; 


* Factories Ar*. 1937, Sects. 99, 100, 126, 127 
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tlu' making of artifuial flowers, tlie making of nets other than 
wire nets ; the niakiiig oi tents , the making or repairing of sacks , 
the covering of racqiut or tennis balls ; the making of paper bags , 
the making of boxes or other receptacles or parts thcieof made 
wholly or paitially of paper, caidlioard, chip or similar material; 
the making of brushes , pea picking , feather sorting , the carding, 
boxing, or par keting of buttons, hooks and eyes. Dins and hair 
pins, the making of stuffed toys, the making of baskets, the 
manufacture of chocolates or sweetmeats , the making or filling of 
cosaques, Chiistnias iracktis, Chiistm.is stockings, or similar 
articles or parts thereof, the weaving of any tc'xtile fabiic 

The penalty is : a fine not exceeding £ 10 . 

A sanitary authority can also prohibit a factory occupier 
or contractor from giving out any work in most of the 
occupations enumerated above,^ to be done m any place 
which IS injurious or dangerous to health.® 

NOTICES, REGISTERS, AND RETURNS 

Every factory occupier has to send to the Factory 
Inspectoi witliin a month of the commencement of his 
occupation written particulars of the name and address of 
the factory, nature of the work, whether mechanical 
power IS used, and, if so, its nature, and name of the firm. 
The penalty for contravention is a fine not exceeding £20 
or £1 for each day after that month (whichever is greater).® 

A notice in the prescribed form has to be kept posted 
up at the factory entrance (and elsewhere in the factory, 
if the Factory Inspector so directs), so that it be easily 
read by all the employees, giving the following informa- 
tion : The prescribed abstract of the Factories Act, names 
and addresses of the Factory Inspector and examining 
surgeon, a notice of the clock, if any, by which the work 
period and meal times are legulaled, and every other 
notice and document required under the Factories Act to 
be posted up * 

A register (the "General Register") has to be kept in 

‘ The exceptions arc The making of electro-pUte , files; brass, 
iron and stet‘1 Lhains, cables, anchors, grapnels, cart gear , locks, latches 
and keys, cabinet and furnitui e 

* Factone’i Act, 1937, Sects iio-iti 

* Ibid., Sect 1 13 

* Ibid., Sect 1 14 
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each factory giving in the prescribed form particulars as 
to the young persons employed, the washing, etc., of 
factory, notifiable accidents, the special exceptions of 
which the employer avails himself, and any other pre- 
scribed matters. Extracts from the register must be 
sent to the Factory Inspector whenever required by him, 
and the register must be open to inspection by the exam- 
ining surgeon. The penalty for contravention is a fine 
not exceeding Periodical returns at intervals of one 
year have also to be made to the Chief Inspector of 
Factories at the Ministry showing number of employeo.s 
at given dates and the other particulars that may be 
required. 

The general register and the other records must be 
kept available for inspection by the factory inspector 
or examining surgeon for a period of two years.^ 

PENALTIES FOR CONTRAVENTIONS GENERALLY 

The general penalty for contraventions of the Act 
(i.e. apart from those contraventions for which an express 
penalty is laid down) is a fine of £20 maximum. If the 
offence is continued after the conviction, there is a further 
continuing penalty of £5 a day. 

If any person dies or suffers injury in consequence 
of the contravention, the occupier or owner of the factory 
is in addition liable to a fine of £100 maximum. The 
Minister may apply the whole or part of the fine for the 
benefit of the injured person or his family. 

Any such .sum must be deducted from any damages 
awarded under the Employers' Liability Act (see p. 96), 
but this does not apply to workmen's compensation 
payments.® Contributory negligence by the injured person 
is no defence.® 

For forging a certificate, use of forged certificate, 
making false entry into register, etc., or false declaration, 

* Factories Act, 1937, Sects. 1 16-118. 

* Workmen's Compensation Act, 1925, Sect. 32. 

* Blenkinsop v. Ogden, [1898I i Q.B. 783. 
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using false entry or declaration, there is a fine not exceed- 
ing £ioo or imprisonment not exceeding 3 months. 

The person other than the occupier who actually com- 
mits the offence is liable to be prosecuted in addition 
to the occupier. And the parent of a young person who 
knowingly allows the latter to be employed contrary to 
the Act is liable to a fine not exceeding £5. 



CHAPTER V 


THE LAW CONCERNING EMPLOYERS’ 
LIABILITY FOR ACCIDENTS— WORKMEN’S 
COMPENSATION 

The legal provisions comprised in the Workmen’s Com- 
pensation Acts so largely govern the liability of employers 
in respect of injuries to employees, and they have been 
given so wide ^n application to industrial accidents that 
this chapter must be concerned in the main with their 
exposition. It is necessary, however, before proceeding 
to this exposition, to summarize the provisions (a) of the 
Common Law, and (6) of the Employers Liability Act, 
iR8o. 

LIABILITY AT COMMON LAW 

The Common Law provisions are important (i) in 
cases which are not covered by statute, ( 2 ) in cases where, 
although a statute applies, the Common Law remedy is 
not excluded as an alternative, and the injured person 
chooses for his own reasons to proceed by the Common 
Law remedy. 

The Common Law position is as follows, and must be 
interpreted subject to the statutory provisions set forth 
later. 

If an employee is injured in consequence of a direct 
breach of contract by his employer, the employer is liable. 
If he is injured in consequence of his employer’s negli- 
gence^, the employer is liable unless the employee accepted 


^ Such negligence is, of course, not confined to cases where the 
employer by negligently performing an action causes injury ; it arises 
in whatever respect the employer has shown negligence to which the 
injury in question is to be attributed Thus the dangerous state of the 
place of work, or defective plant or tools provided by the employer 
may give rise to a claim undei this heading, and the employer would 
be liable if he knew or by reasonable care could have known of the 

94 
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the risk. If the employee was himself guilty of contribu- 
tory negligence the damages are apportionablc according 
to their respective degrees of fault. ^ To prove acceptance 
of the risk it is not sufficient to show that the employee 
knew of the existence of the risk, but also that he under- 
took it voluntarily,® and even this will not suffice if the 
employer’s negligence amounted to breach of a statutory 
duty (e.g. a contravention of the Factories Act).® 

There arc three Common Law duties of the employer — 
(rt) He has to provide a safe workplace. 

{b) He has to provide safe plant and appliances. 

(f) He has to provide a safe system of wc»rk.* 

In addition to the.se three basic duties there is a further 
duty in connection with young penons under eighteen, viz. 
to instruct them as to the dangers likely to arise from 
their work, and thi.s carries with it the correlative positive 
dutv of instructing them liow to ]}erform their work.® 
Where th(' injury is caused by the negligence, not of 
the employer him.sclf, but a fellow employee, the employer 
is not liable, unless he can be shown to have been negligent 
in engaging that fellow employee or to have been guilty 
(j 1 contravening some statutory duty, or any of the 
Common Law duties set out above. This is the principle 
of ” common employment,”* and applies only in so far 
as it is not excluded by the statutory provisions ^et 
forth later. The employment is common where both em- 
ployees in question arc working under the orders of the 

danger or delect. (Cole v. de Traflord, [1918J 2 K.B. 523.) Negligence 
by the etiiploypi in the choice ol employees would also be a good 
ground, althoiigli an employer is not supposed to guarantee the com- 
petence of his employees (Wilson v. INTcrry (i8b8), i H.L . Sr. 326), and 
the employment 111 a particular job of an insufficient number of em- 
ployees in proportion to the risks does not amount to negligence. 
(Saxton V. Hawkesworth (1872), 26 L.T. 837.) 

* Law Ne/ofni (Cotitributory Kcgligente) Act, 19^3. 

* Smith V. Baker, [1891! A.C. 325: Williams v. Birmingham Battery 
Co,, [1899I 2 Q.B. 338 ; Baker v. Janie.s Bros. * Sons, [1921] 2 K.B. 674, 

" Davies v. Thomas Owen & Co., [191 9I 2 KB. 39. 

‘ Whlsons & Clyde Coal Co , Ltd v. English, [1038I A.C 37. David- 
son V. Handley Page, Ltd., L^ 945 j 1 All K.R. 235. 

* See, e.g. Grizzle v. Frost, 3 F. & F. O22. 

* A Government Bill now before Parliament proposes to abolish the 
defence of "common employment " 
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same employer, although not necessarily in the same 
grade, ^ and where the safety of the one employee must 
normally depend on the care and skill of the other or 
others,® or in other words, where the work necessarily, 
or naturally, or in the usual course involves juxtaposition, 
local or casual, of the fellow employees and exposure to 
the risks of the neghgence of one affecting the other.® 
The defence is not open where the injured employee is 
too young to be capable of having agreed to bear the 
risk of a fellow worker’s negligence.* 

LIABILITY UNDER THE EMPLOYERS’ LIABILITY 
ACT, 1880 

The effect of this statute is to exclude the defence of 
common employment (see above), in the case of the class 
of employees to whom it applies, where injury arises 
from — 

{a) Any defect® in the condition of the ways, works, 
machinery, or plant connected with, or used in the 
business of the employer, if arising from, or if it has 
not been discovered or remedied owing to, the negligence 
of the employer or of some person in the service of 
the employer entrusted by him with the duty of seeing 
that the ways, works, machinery, or plant were in 
proper condition ; or 

(b) The negligence of any person in the service of the 
employer, who has any superintendence entrusted to 
him, whilst in the exercise of such superintendence, and 

^ E.g. an overseer in a mine is in "common employment" with a 
miner (Hall v. Johnson (1865), 34 LJ., Ex. 222). See also Holloway v. 
Donaldson Line T-td. (1935), 41 Com Cas 47; Broiniley v. Collins. 
[1936] 2 All E.R. 1061 , Bloor v. Liverpool Dcrrickmg and Carrying 
Co. Ltd., [1936] 3 All E.R. 399, C.A ; Fanion v Donville, [1032] 
2 K.B, 309 ; Hunt w. Rice & Sons, [1036] All E.R. 576. 

* Morgan v. The Vale of Neath Railway Co (1865), i Q.B. 14Q. 

® Radcliffc V. Ribble Motor Services, Ltd., [i039j A.C. 215 , Lancaster 
V L.PT.B., L1947I 2 All E.R. 267; Graham v. Glasgow Corporation, 
[1947] 176 L.T. 142: Glasgow Corporation v. Ncilson, [1947J 2 All E.R. 

346- 

* Holdman v. Hamlyn, [1943I 2 All E R. 137. 

* See Wilsons and Clyde Coal Co. Ltd. v. English, [1938] A.C. 57; 
106 L.J.P.C. 117, Robertson v. Kinneil Cannel and Col^g Coal Co. 
(1931), loi L.J.P.C. 44. 
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whose sole or principal duty is that of superintendence 
and who is not ordinarily engaged in manual labour ; or 
(f) The negligence of any person in the service of 
the employer to whose orders or directions the work- 
man at the time of the injury was bound to conform, 
and did confonn, where such accident resulted from 
his having so conformed ; or 

{d) The act or omission of any person in the service 
of the employer done or made in obedience to the rules 
or by-laws of the employer, or in obedience to particular 
instructions given by any person delegated with the 
authority of the employer in that behalf ; or 

(c) The negligcnc(‘ of any person in the service of the 
employer who has the charge or control of any signal, 
points, locomotive engine, or train upon a railway. 

In these cases, the injured person can recover. If, 
however, he knew of the defect or negligence which caused 
his injury and did not notify his employer or a superior, 
he cannot recover, unless he was aware that it was known 
to his employer or superior. 

The Act applies only to the following employees — 

(а) Railway employees. 

(б) Persons to whom the Employers and Workmen 
Act, 1875, applies (see page 222). 

The amount of compensation that may be recovered 
is limited to the amount of three years’ earnings in the 
employment in question (inclusive of any payments in 
kind, like food and clothes).^ 

Written notice of the injury must be given to the 
employer within six weeks of its occurrence, the Court 
having power to dispense with this requirement in fatal 
cases, and to allow a defective notice to stand. Each 
action must be commenced in the County Court and within 
six months of the occurrence, but in fatal ceises the period 
allowed is 12 months. 

* Noel V Reiliuth 1 oundrv, [iSoO i 015 \s to election 

between these and procecdingb under the Workmcn'fa C t>nipeniation 
\cts, see Avery v L N h K ( u , [Tgj^ ^ C' hoO 



98 


INDUSTRIAL LAW 


THE WORKMEN'S COMPENSATION ACTS 

The law regarding workmen’s compensation has been 
consolidated in the Workmen’s Compensation Act, 1925. 
The principle underlying this legislation is a different one 
from that at the basis of the Common Law rules, and 
the other statutes referred to in the previous paragraphs. 
While the latter are concerned only with negligence 
directly or indirectly attributable to the employer and 
the award of damages for loss or suffering caused by such 
negligence to the employee or his relatives, the former is 
not concerned with negligence as such, but with the fact 
of injury to the workman during the course of his work, 
and the award of compensation to the workman or his 
relatives for the loss of earning power resulting from this 
injury. Such injury may be either (a) injury through an 
accident, or (6) injury to health from industrial disease. 
These two classes of injury in respect of either of which 
compensation is payable under the Workmen’s Com- 
pensation Act will be dealt with in turn. 

Who are Entitled to Compensation, 'fhe Act does not 
cover all employed persons as such. It covers (a) all those 
who are engaged in manual labour, (6) other employees 
whose wages do not exceed £420 a year. Apprentices 
are covered, but not outworkers, nor casual employees 
employed for another purpo.se than the employer’s trade 
or business. If, however, a body like a works' sports club 
itself engages or pays a casual worker, e.g. a golf caddy, 
the latter is covered.’- A person will not be covered 
between whom and the employer in question a contract of 
service does not exist, e.g. an independent contractor — 
on this point, generally, see pages 7-8 above. An 
"out cropper" in a mine who does not work under the 
orders of the coUiety firm is an independent contractoi.® 
But a person will not be outside the Act merely because 

* Workmen’^ Conipev^ahofi Act, 1925, Sect National IJtalth 

Insurance, CoHiributory Pensions and Workntm's Compensation Act, 
1941, Sect 13 

* Cf Crowley v Limerick C C , [1923] 2 Ir R 178, C A , Underwood 
V Perry & Son, Ltd (1923!, W C & I Rep 63, C A. 
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he is at the time engaged only on trial. A person working 
on trial is engaged under a contract of service, even though 
the terms of this contract are merely preliminaiy to and 
less defined than the contract which is in the contempla- 
tion of the parties to be arranged subsequently. Another 
distinction is that between an apprentice and a mere pupil 
or trainee, e.g. an ex-service man undergoing a course at 
a Government instructional factory, who received a main- 
tenance allowance and was subject to rules as to regularity, 
was held to be outside the Acts as a mere trainee. 

Whether a non-manual worker is in receipt of remunera- 
tion exceeding ^^420 a year or not is a que.stion of fact. 
The words "remuneration” and "earnings” in th(* Act 
have to be distinguished. The detailed provisions set out 
later as to the calculation of earnings for the purpose 
of computing the amount of compensation have no appli- 
cation to the present question. 

Where the injury results in the employee’s death, the 
persons entitled to compensation are those dependents 
of the employee who are members of his family,^ and who 
are alive when the compensation agreement or award is 
made. To be a dependent it is not necessary for the 
claimant to have been totally dependent upon the de- 
ceased employee; he may be only partially dependent, 
which means being partly dependent on the deceased for 
the ordinary necessaries of life suitable +0 his class and 
position.* 

In determining whether a person is a partial dependent, 
one is entitled to take account of prospective matters. 
Thus, where an injured boy was at the time of the 
injury earning wages of an amount which allowed no 
contribution to the family income, but died later at 
a time when, but for the accident, his wages would have 
allowed such a contribution, the father was held to be 

^ 1 e wife, husband, parent, grandparent, step-pjreiit, child, grand- 
child, stepchild, brother, bister, half-brother, half-sister Adopted 
children are also induded {Adopted ihildfen (Wofk>npn\ Compensa- 
tion) Act, 1Q34 ) 

* Workmen's Compensation Ad, 1925, 2. 1 



100 


INDUSTRIAL LAW 


a partial dependent.^ As to what are the ordinary neces- 
saries of life, these are food, clothes, shelter, and the 
necessary concomitants, but not savings which careful 
persons put by for a rainy day, or insurance. 

Who is Liable to Pay Compensation. The employer is, 
as a general ruli', the person liable to pay compensation. 
In the case of a person employed for the purposes of a 
game or recreation by a club, the club manager or com- 
mittee is the employer. 

Where an employee is temporarily lent or let on hire 
to another person, the employer remains liable. Wliere, 
however, the work on which the employee is engaged has 
been sub-let to the employer by someone else in the 
ordinary way of the latter’s business, the employee in- 
jured on premises under the latter’s control may claim 
either from the latter or his employer (e.g. when a firm 
of decorators undertakes the work of decorating a house 
for a firm of builders which has in its turn undertaken 
the work of building and decorating) . Hut, where someone 
other than the employer pays compensation under this 
rule, he can recover the ainoimt from the employer.* 

If the circumstances of the accident indicate that some 
person other than the employer is legally liable to pay 
damages (e.g. where the accident has been caused by a 
third party’s negligence) the employee may claim compen- 
sation from his employer and damages from the third 
party, but cannot recover both, and the employer who has 
to pay compensation under such circumstances may claim 
to be indemnified by the third party.* If the third 
party was acting within the scope of his employment, 
this indemnity will, in turn, generally be against his 
employer. Tims, where a carter employed by a ship canal 
company who was in attendance at a factory when 
machinery was being loaded was injured through a factory 

* Cf. Smith V **Gwendalough" (Owners) (ig2o), 122 L.T. 228, C A. ; 
Peart v Bolckow Vaughan & Co., [1925] 1 KB 399; Lee v Munro 
(1929), 140 LT. 129. 

* Worhmen*s Compensation Act, 1925, Sects 3-6, 

■ Ih%d,t Sect. 30. 



LAW CONCERNING EMPLOYERS' LIABILITY 101 

workman dropping a rod upon the vehicle, the canal 
company having paid compensation was allowed to claim 
against the factory. If the injured employee, having been 
awarded damages, is unable to recover them through no 
fault of his own, e.g. if the defendant in the action for 
damages has not the means to pay, ho may then take 
action for compensation from his own employer. 

In cases of industrial disease, the person liable is the 
person who, during the year previous to the date when 
the employee was disabled, last employed him in the kind 
of work from which the disease arises. If that employer, 
however, is able to prove that the disease was, in fact, 
contracted in the employment of another person, the 
latter is liable. And if the disease was of a kind which 
can be gradually contracted, other persons who during 
the year previous to the date of disablement employed 
the injured employee in the same kind of work can 
be required to bear their proper share of the com- 
pensation.^ 

Where the employer becomes bankrupt or the employ- 
ing company goes into liquidation, the employer’s rights 
to call upon an insurance company to pay the employee’s 
claim under an insurance j)olicy arc transferred from 
the employer to the employee who can thus claim direct 
from the insurance company. I'he liability of the in- 
surance company is, of course, limited to the liability to 
the employer under the policy. Thus, when a firm only 
partly covers itself, the employee would have to prove 
for the balance in the bankruptcy or liquidation. Again, 
some employers' inutuid indemnity associations con- 
tract only to pay such sums as stand to the respective 
credits of their employing members. The employee 
cannot claim to be placed in a better position than the 
employer.® 

If the employer was not insured, the employee’s claim 
is included among debts having priority over other 

* Workmen's Compen^aUmi Act. 1925, Sot t 13. 

* Ihid , Sect. 7 
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debts in the bankruptcy or liquidation. Where the 
compensation in this case is a weekly payment the 
debt is the amount of the equivalent lump sum (see 
page ii8).^ 

From Which Accidents Claims Arise. The accidents in 
respect of which compensation is payable are those which 
arise out of, and in the course of, the employment, pro- 
vided that the employee in each case Ls disabled for more 
than three days from earning full wages at the work on 
which he was employed.® 

By "accident” is meant an unlooked-for mishap or any 
untoward event which is not expected or designed.® It 
is immaterial if the accident is of a kind which would 
not have occurred to a normally healthy person, or, if 
it had occurred, would not have disabled him.^ The 
following examples wiU illustrate the position in this 
respect — 

A miner at work while suffering from high blood pressure rup- 
tures a blood vessel while trying to hit a heavy piece of hreelay. 
Compensation granted. 

A clerk suffering from degeneration of tlic heart collapses and 
dies while hurrying to catch a train to talce liim back to the office 
from which he has h(‘t‘n absinit on official duties. Compensation 
granted. 

A man suffering from degeneration of the arteries has a slight 
hip injury while carrying bundles of faggots; two days later he 
has an apoplectic seizure due to the state of tlu* arteries and dies. 
Compensation granted. 

A boy with latent tuberculosis is injured by a fall from a 
wagon. Tuberculosis is then definitely diagnosed. Compensation 
awarded, because tlie injury had brouglit the disease into life. 

An injured labourer is unable to undergo an op(‘ration neces- 
sary to mak(’ him fit for work because of an ailment contracted 
in the Army. Declaration of liability grant(*d against th(* firm. 

A miner suffering from heart disease dies while at work. Com- 
pensation refused on the grounds that liis condition was such that 
ho might have died at any lime, and that his death was not an 
unexpected event. 

A miner suffering from heart disease has an attack of angina 
pectoris while engaged on his ordinary work of shovelling away 

1 Workmens Compensation Act, 1925, Sect. 7. 

■ Ibid., Sect. i. 

* Fenton v. Morley, [1903] A.C. 443 

* Clover Clayton & Co. v. Hughes, [1910] A.C. 242. 
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a fall from the roof, and dies. Compensation refused on the 
ground that there was no accident ^ 

In order to prove that an accident arises out of, and 
in the course of, the employment, it is necessary to ^ow 
that it arose because the employee was at the time doing 
something which he was employed to do —in other words, 
that the employee was engaged within the sphere of his 
employment — or because his employment exposed him 
to the risk of that accident, and that it took place after 
the commencement and before the end of the emplojnnent. 
We shall deal with those three points separately, viz. 
{a) sphere of employment, (6) special risks, and (c) be- 
ginning and end of employment. 

Sphere of Emplo]rment. It is only in cases where fatal 
or serious and permanent disablement is the result of the 
accident that the law construes the sphere of employment 
to mean any actions done "for the purposes of, and in 
connection with, his employer’s trade or business."® 
Otherwise, by employment is meant the circle of duties 
which the employee has been engaged to perform and no 
more, and an employee injured in an accident due to his 
serious and wilful misconduct will have no clai^.® The 
following cases will serve as illustrations of these rules 
which often in practice necessitate the drawing of fine 
distinctions— 

A miner is eiipag(‘fl, his work being to diive a ceitain face in 
order to keep llu^ line along the wall in ]>n)piT position. Place 
No. 21 was allocatf'd ns liis y>lnce of work In order to produce 
more coal he went to No 22, and theie was killed by a fall of 
stone. Compensation refused, because No 21 was his sphere of 
employment 

A boot-linishcT took home boots left wiih his employi'rs to do 
work on them a1 home in order to learn the better-paid trade of 
boot repairing, and was injured wlnle engaged on such work at 


' Cf. Clover Clayton & Co. v Hughes, [loiol AC 242; Spcncc v. 
Baird & Co , [1912] SC 343 , Ruscroft v Stew'arts & Lloyds, Ltd, 
140 L.T. 64, C A : Breen v Morgan Crusible Co. (1033). 2b B.W.C.C 
368; Falmouth Docks Co v Ireloar, [ 10331 AC 481; James v 
Partridge Jones (No 2), [1033] AC' 501. 

• Workmen's Compensation Act, 1925, Sect. i. 

* Ibid 
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home. Compensation refused because the work was unpaid, done 
in the man's own time, and outside the sphere of the employer's 
control. 

A lorry driver passing another lorry which had broken down 
halted to give it a low. In the manoeuvring he was crushed 
between the two vehicles. Compensation refused. 

A colliery fireman A asked his male B, who had nol been duly 
appointed for shot-firing under the Explosives in Coal Mines 
Order, to help him in that work. B fired a shot before A gave the 
signal and A lost his ey(‘ as a result. Compensation granted as the 
unauthorized delegation by A to B did not carry A outside his 
sphere of employment, at any rale as understood in cases of 
serious and permanent disablement. 

A, B (his son) , and C were employed in a coalpit on bricking work. 
A, finding he had forgotti’ii one of his tools, sent 13 to fetch one 
from an adjoining pit. B was asphyxiated in the lattiT place, 
and A going to his rescin^ met the same fate. Compensation to 
A's dependents was refused because A was not entitk'd to exercise 
his paternal authority over B so as to enlarge his sphere of 
employment. 

A and B, miners, were bringing down a piece of coal by means 
of blasting (an operation they were entitled to do), and each 
bored a separate bore. One shot exploded and A, forgetting 
there was a second shot to go off, went to ('xaminc* whether his 
own work was successful. On arrival there he was seriously and 
permanently injured by the second shot exploding. The Mines 
Orders forbid approach to a shot uiuliT such circuiiistances. 
Compensation granted. 

A and B, miners, were engaged in blasting rock C, a fireinan, 
was also* present as the firing was done by electricity. After the 
shot was fired A left his place of safety unknown to the others, 
proceeded to couple up the electric cable 1o his detonator, and 
was killed while doing so through the* remtuning charge exploding. 
The Mines Orders prohibit anyone hut the firemen couyding the 
cable. Compensation refused because A had undertaken a duty 
which he was not qualified or engaged to do. 

A fireman employed by a railway company lost his right foot 
through an injury while going from the shed to the station along 
a forbidden route. Compensation refused on the grouful that 
the man had placed himself outside the syihen* of his employment 
by walking along a forbidden route to save himself the trouble 
of a longer walk. 

A was a stoneman holding a shot-firer's certificate. To save 
himself the trouble of drilling another hole, he drilled out the 
stemming of a misfired shot, and lost his left arm by an explosion. 
The Mines Orders provide that in case of misfire another shot 
must be fired in a fresh hole not less than a foot away. Compen- 
sation was granted, since A's act, whatever its motive, was done 
for the purpose of and in connection with his employers' business.' 


' Stokoe V. Micklcy Coal Co , Ltd. (1927), 138 L T 56b. 
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A miner when going out of the pit altei working o^/ertime rode 
on a tub on the haulage way and was killed. Compensation 
refused because the man was not doing something similar in kind 
to what he was expected to do, but something peculiar and quite 
outside liis sphere of employment. 

A cotton porter had io sup€'rvise the weigliing of bales of 
cotton at different warehouses, and to get from one to another 
used the public trams at the firm's expense In attempting to 
board a moving tram h(‘ fell and was killed. Compensation 
granled because getting on a moving tramcar by which the man 
was entitled to travel in the course ol his employment was not 
such an additional risk as to take him outside the sphere of his 
employment . 

Special Risks. To illustrate the distinction between a 
special risk and other risks in its application to work- 
men’s compensation, two case.s where the accident was 
sunstroke may be cited. A sailor collapsed through sun- 
stroke in the tropics ; compensation was granted because 
his employment brought him to a tropical region. But, 
in the case of a coal porter employed in England, who died 
from sunstroke during a heat-wave, compensation was 
refused because it was not his employment that brought 
him within the risk of such an occurrence. 

Other instances where the question of special risks has 
been in issue are — 

A comiudcial IraM'lliT was driving a motor-cycle on business 
for his firm during a storm, and was killed by a falling f n't*. Com- 
pensation was granted, the ('onrt ruling that liability for si reef 
accidents must be judged 011 the ground that where an employee 
has to bear the risk of such accidents, i t where llie employment 
brings him into a danger zone, the injury arises out of the 
employment. 

A painter was pushed oil Ins bley)s by a drunken man and 
injured by the fall. romp(‘nsatioii granted becaiisi' it was a risk 
connected with working out of doors. 

A post office sorter emplovi‘cl 111 sorting mail bags died from 
septic inflammation. The atmosphere whc're he worked was 
excessively dusty. Compensation granted. 

A pottery worker was killed at work during a quarrel with one 
of his mates. Compensation refused. 

A boy employed by a firm of boxmakers was struck in the eye 

’ Cf. Casey v Humphreys (1Q13), W.C & I.Fcp. 435 ; Lane v Lusty, 
[1915] 3 K-B. 239: Stephen v Cooper. [1929] AC. 570; Thomas u. 
Ocean Coal Co., [1933] A.C. too. 
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by a nail thrown by iinotluT boy worker, and lost the sight ol 
his eye. Compensation granteil because the risk of nails being 
thrown in that trade where boy labour was largely used was 
incidental to the employment.' 

Beginning and End of Emplo3rnient. The cases where it 
is an issue whether the accident arose in the course of 
the employment are mainly those where there are inter- 
ruptions in the normal employment and those where the 
employee is on the employer’s premises or in a vehicle 
belonging to his employer before the work actually com- 
mences or after it stops. In each case it is a question of 
fact, the following lieing illustrations — 

(a) Inlcrniptwn of Wo^k. A manager m a firm's staff canteen 
was entitled to his meals in addition to wages He was served 
with impure tea and was incapacitated. Compensation refused. 

A dustman whose dut> it was to culkct reluse every morning 
was allowed 40 minutes within the morning jieriod for refreshment 
and liad to arrive back at the depot at 1. 10 p. in. He overstayed 
the time allow(‘d for r( freshmen!. At 140, while returning to 
the depot, he was Ihrown from his cart through the horse shying 
at a lorry and injured Compensation granted. 

A night watchman was scald(‘d while making tea in a can, 
through swinging the can to “ma.sh’' the tea. Compensation 
granted. 

A mill overlooker used to go each morning to the engine room 
for a dial for a few minutes before the engine started. One 
morning -while there he was fatally scalded. Compensation re- 
fu.sed. 

A hot-watcr boiler and a cold-water tap for waslung were 
provided by a cotton firm for the convenience of those who 
desired to have breakfast in the factory. A girl while washing a 
cup at the ta]) during the breakfast interval cut her hand. Com- 
pensation refused. 

A (Inver left his wagon to speak to a lady friend ; while getting 
back he fell down and fractured his leg. Compensation granted. “ 

A boy machine-driller, sitting at a table in the works canteen 
after his niiddav meal, was injured by a dart rebounding from a 
darts board in another part ol the room at which other workers 
were playing. Compensation granted.® 

{b) Accident Before or After Work Period. A miner's boy was 

^ Ci. Nibbet V. Rayuc, [iqio] 2 K.B. 089; Hewitt v. Partridge Jones 
and Paton, Ltd. (1922), 128 L T 238, C.A. ; Lawrence v, Matthews, [1929] 
I K.B. I ; Smith v. Stepney Corporation (1929), W.C. & I. Rep 349. C A. ; 
Brookery. Tliomas Borthwick & Sons (Australasia), Ltd., [1933] A.C. 069. 

* Reed v, C.W.R . [1909] A C. 31. 

* Knight V. Howard, Wall Ltd., [1D38J 4 All E.R. O67. 
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injured when riding to work on a coach belonging to bis employers 
to the place where the lamps were given out. Compensation 
granted on ground that the boy was only in the coach by reason 
of his employment. 

A miner after fiiiisliing liis day’s work broke his leg while 
crossing part of his employer’s premises used as a public footpath. 
Compensation was refused at the County Court, but the Court 
of Appeal remitted the case to the County Court judge for re- 
hearing on the ground that the point to which he should direct 
himself was whether the accident happened on the colliery 
premises or on a public footj)ath. 

A colliery firm provided a train to enable its workers to get 
to the mine from their homes. There was practically no other 
means ot reaching the mine lor workmen living at a distance, 
but the men w('re not obliged to use the train. Compensation 
refu.sed to a miner who was injured wdiih* crossing the line to 
catch the train, ihrough lack of evidence that it was part of his 
contract to use the train. 

A pit-lu'ad bath was provided by a firm on their jiremises lor 
those of tludr miners who rlesired to use it. A miner after ceasing 
work was using the bath and fracturi‘d his skull througli slipping 
on the tiled lloor. C'ompciisation ndused on ground that the man 
had n'mained on his (employer’s premist‘s for the enjoyment of 
a privilege confern'd and not 111 thc' j)erformaiice of a duty 
irapo.scd-^ 

Unexplained Accidents. Cases occur where there is an 
accident of which it is not possible to find the cause — 
unexplaint'd accidents. The distiiiclioiis to be drawn here 
will be between cases of injury where it is not possible to 
trace a connection with the employment, and those where 
the connection is there, although there may be gaps in 
the chain of causation. The two following cases will 
illustrate this distinction — 

A didonator exploded, after a miner had cut the fuse, and 
injured the miner. The cause of the explosion was unknown. 
Compensation was granted, it being pointed out in the judgment 
of the Court (the House of Lords) that while in (‘xplosioiis things 
happened which could not Ik* explained, to call the explosions 
spontaneous was an inaccuracy, the truth being that there are 
chemical changes either by contact or movement wliich cause an 
explosion. 

A railw^ay guard was found lying unconscious in a tunnel with 
a fractured skull and died without regaining consciousness. The 
window of the compartment in which he had been was found 

1 Cf. Stewart & Sun, lAd. v. Loiighurst, [1917] A.C. 240: Allen v 
Siddons (1932), 25 H.W.C.C. 350; Gaskell v. St. Helens Colliery (i 934 ). 
ISO L.T.' 5 o 6 : L.N.E.R. V. Brentnall, [^ 933 ] A.C. 489. 
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open. Tlu're v^eiu three or mon- poshibli' explanatioiis, e.g he 
might have fallen out in trying to close the door after it had 
swung open; he might have fallen out in trying to clos<- the 
window; he might have been hanging out of the window out of 
curiosity, etc. None of these possibilities weie however supported 
by reasonable infcrc'ncc. Compensation was refused, the Court 
pointmg out that the circumstance of one surmise being more 
probable than another mattered nothing so long as they were 
in the sphere of surmise and ouLside that of reasonable inference. ‘ 

The Amount of Compensation in Fatal Accidents. In 
cases of fatal accidents, a lump sum is payable, and in 
addition, a children’s allowance where the dependants 
include any child under 15 in addition to some other 
member of the employee’s family. The maximum allow- 
able for lump sum plus children’s allowance is £700. The 
lump sum is, subject to a maximum of { 400 . 

(i) where there are whole dependants, the amount of 
the employee’s earnings with the employer during the 
last three years, or £300, whichever is larger. (If any 
weekly payments have been made between the accident 
and the death, the total ol these or amount paid in 
redemption of them is to be deducted from the amount 
of the lump sum. If the employee has not been in the 
employer’s service for three years, the amount of the three 
years’ earnings is taken as 156 times the average weekly 
earnings during that service) ; 

(ii) where there are only partial dependants, a pro- 
portion of that specified under (i) as settled by the 
County Court ; 

(iii) where there are no dependants, the amount of 
the medical and funeral expenses up to £ 1 ^ maximum. 

The children's allowance is, in respect of each child 
under 15 — 

(a) where the child and other member of the family 
are whole dependants, 15 per cent of the employee’s 
average weekly earnings for every complete week between 
the date of the death and that of the child’s fifteenth 
birthday (see example on page 109) ; 


^ Cf. Pomfret v. Lancs. & Yorks. Rly , [1903] 2 KB. 718. 
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(6) if any of the above were only partial dependants, 
a proportion of that specified under («) as settled by 
the County Court. (For the purpose of the children's 
allowance the average weekly earnings are reckoned as 
£1 where they are less than £j , and as £2 where they are 
more than £2. If an amount has been paid in redemption 
of weekly payments, this amount if, and so far as, it 
exceeds the amount of the lump sum is deducted from 
the children’s allowance.)' 

Example. A man (average weekly earnings, 28s.) dies 
leaving widow, child A, i j years, child B, 4 years. 

A wilJ reach 15 in ('J.iy) 00 weeks, 111 (say) “iOo weeks. 

The lump sum payable - 28s x 156 — £218 fl - 

Allowance for child A - 15% of (28s x go) 18 i8 - 

IJ - 15% (-28^ 5M = 117 12 - 

Total jiayment — ^354 iS - 

Say the man in the above case had average weekly 
earnings, 45s. 

45"^ ^ 15b f s J- sum more thrin £300 

Lump sum payLible is . . . ^ 3 °° “ " 

Allowance foi child A is 15% of 40s (the 

niaximiini) v qo . . 27 - - 

Allowance for child TJ ^ 15% of 40s. > 5O0 . — 168 - -- 

Total payable* . =£495 - - 

The children's allowance is not necessarily in respect of 
the deceased employee’s children. It is payable in respect 
of any children under 15 who were dependent upon the 
deceased employee. Thus, it has been held to cover cases 
where the deceased left a widow and a grandchild, and 
where the deceased, an unmarried man, left his mother 
and eight brothers and .sisters under 15. It also covers 
illegitimate children, but only those of the deceased 
employee himself. 

Partial Dependency in Fatal Cases. The County Court 
has, as stated, the power of settling which proportion 
of the amount which would have been payable in the 

‘ Workmen's Compensaiton Act, 1925, Sect. 8, and cf. Swan v Pure 
Ice Co , [1935] 2 K.B. 2O5. 

5— (L.6186) 
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event of total dependency should be paid in cases of 
partial dependency. This proportion is to be the sum 
which, in the words of the Act,^ is ‘'reasonable and pro- 
portionate to the injury to such dependants." The County 
Court here has an important power of deciding a question 
which is normally one of fact, so that only in the most 
exceptional cases can there be a likelihood of appeal to 
a higher court. The following cases will illustrate the 
view the County Courts take in this matter — 

A family, while depending on the earnings of the father, 
had been the more dependent on the earnings of the deceased 
son. The latter had been fatally injured by a fall of roof in the 
colliery in which he was employed ; his earnings were £2 a week 
and, of this, he contributed 36s to the family purse. The total 
upkeep cost of the household was £4 4s., the remainder being con^ 
tributed by the other members of the family, including the father 
On the death of the son, ten persons had to be kept on 48s. per 
week, seven of the remaining children being under 15 years of age. 
It was contended on behalf of tlie family tiiat they had lost their 
greatest contributor and that they should therefore receive the 
maximum amount allowable in cases of total dependency, namely, 
;f6oo. In announcing its award, the Court held that it had been 
proved that there was very serious dependency on the wages of 
the deceased son; it could not, however, be said that there was 
total dependency. The position of a member of the family, 
although for the time being a very important and serious one 
to the family funds, was not the same as that of a father. A 
father was bound to keep his children, and in this case the boy 
was just coming into manhood, and could leave the family scat at 
any time he likc'd. There was, therefore, a strong (’xpectation 
that in a short time he would have left the family and started 
out on his own. Accordingly the Court assessed compensation 
at £450. 

A father claimed £300 in respect of the death of his son. The 
father was aged 69, and ever since the shock of his son's death 
he had himself been unable to work. Whether this circumstance 
should be taken into account was the question to be decided. 
The Court held that it should. It was true that the Statute 
did not give damages to bereaved or impoverished dependants, 
but only made up to them a part of the monetary loss sufiered 
by them in being deprived of the deceased workman's wage. 
There was, however, no difference, in principle, in taking into 
account the alteration in the wage-earning capacity of the 
claimant which occurred on the date of the death and the con- 
sequently greater need of compensation. Any consideration of 


^ Workmen’s Compensation Act, 1925, Sect. 8 (2). 
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this aspect of the claimant's fortunes was both legitimate and 
necessary for the proper assessment of the amount payable.^ 

The Amount of Compensation in Cases of Incapacity. 

(a) Total Incapacity. The amount payable in case of total in- 
capacity is calculated thus (apart from the Supplementary Allow- 
ances — see below) — 

1. Where average weekly earnings arc 50s. or more, the amount 
payable is oiie-half of those earnings up to 30s. (maximum). 

2. Where average weekly earnings an* more than 25s. and less 
than 50s., the amount is { of those earnings -j- 12s. 6d. 

3. Where average weekly earnings are 25s. or less the amount 
is J of those earnings.® 

(b) Partial Jnc opacity. The amount payable in cases of partial 
incapacity is calculated thus — 

1. When; eivi^age weekly earnings are 50.S. or more, the amount 
payable is — 

i (pre-accident avi*rage weekly earnings — post-accident aver- 
age wee kly earnings). 

2. Where iivt*rage weekly i‘arjiings are Jess than 50s., the 
amount is — 

amount of compensation under (i) above 
I)re-aeeJclciit average weekly earnings 

X (pre-acoident average weekly (‘arnings — post- 
accident average weekly earnings). 

Note that where the average weekly earnings are 25s. 
or less the last formula means that the romjxinsation is | 
(pre-accident average weekly earnings - - post-accident 
average weekly (‘arnings). 

Supplementary Allowances.® The above amounts of 
weekly payments have been increased as follows — 

Total hnapanty. (a) 5s. for each of the first 13 weeks, there- 
after I os. a week, plus 

(b) In respect of the workman's wife, 5s. for each of the first 
13 weeks, thereafter 10s., plus 

(c) (In the case of fatliers) 5s. for each child under 15 (or 16 if 
at school)- -subiect to a maximum total compensation of J of 
the pre-accident wages. 

^ Cl. Osmond v. Campbell and Harrison, Ltd., [1905] 2 K.B. 852; 
O'Neill w. Bansha Co-operative Society, [1910] 2 Ir.R. 324, C.A.; 
Keane v. Mt. Vernon Collie^, [1933] A.C. 309. 

• Workmen’s Cornffcnsation Act, 1925, Sect. 9; cf. Thompson v 
L.N.E.R., [1935] 2 K.B. go. 

^ The Workmens Compensation (Supplementary Allowances) Act, 
1940, and the Workmen's Compensation (Temporary Increases) Act, 1943. 
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Partial Incapacity. A proportionate part of the above amounts, 
i.e. in the same proportion as the original weekly payment bears 
to the weekly payment which would be given for total incapacity 
— subject to a maximum total compensation of J of the diilerence 
between the post-accident and pre-accident wages. 

The total of the supplementary allowances under (a) and (b) 
above, ])1us the normal compensation must not exceed frds of the 
pre-accident wages (in total incapacity) or jrds of the dificreuce 
between the post-accident and pre-accident wages (in partial 
incapacity), but this is again subject to a minimum supplementary 
allowance of 5s. in resiiect of {a) and (b). 

No compensation is payable in respect of the first three 
days of incapacity where the incapacity lasts less than 
four weeks. In fixing the weekly payment, any payment 
or allowance made by the employer during the incapacity 
is to be taken into account.^ 

If the employee has recovered sufficiently to be fit for 
work of a certain kind, but he is unable to obtain such 
work as a result wholly and mainly of his injury or would 
be able, but for the injury, to obtain work of the same 
kind and grade as his pre-accident work, his case (so long, 
of course, as he is not in receipt of unemployment benefit) 
is to be treated as one of whole and not partial incapacity. 
This provision has been held to apply in cases where the 
injured person is no longer unable to work, but where 
injury has cau.sed a disfigurement which affects the 
chances of his obtaining work, e.g. a miner who loses the 
sight of an eye but is otherwise fit to work as a miner.* 

Average Weekly Earnings. When, for any reason, these 
cannot be calculated, the average earnings of another 
person employed on the same work and in the same grade 
may be taken as a basis. "Earnings" need not be the 
same as the nominal wages. Where a railway porter 
receives tips, these would be included * — similarly, the 
rent of a house which was let free to the employee by the 
employer. But it does not include a special allowance for 

* Workmen's Compensation Act, 1925, Sect. 9. 

= Workmen's Compensation Act, 1031. Bywater v. Stothert & Pitt 
(1932), 102 L.J.K.B. T ; French v. Archibald Russell, Ltd (1934). 5 ° 
T,L.R. 451 ; Hughes v. Penmaenmawr Co. (1933), ^ 4 ® L T- 485 ; Ruston 
and Hornsby Ltd. v. Goodman, [1933] 

* Great Western Railway Cn. v. Helps, [1918] A.C. 141. 
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expenses incurred in the employment, e.g. an allowance 
for travelling expenses. Where the employee is also en- 
gaged under a contract of service with any other employer, 
his earnings from each employment will be included, e.g. a 
bricklayer who is also a paid secretary of the local branch 
of his trade union. But where there is payment on some 
other basis than a contract of service, this cannot be in- 
cluded, e.g. a miner who is paid for acting as delegate 
for his union, or a worker who receives a Government 
allowance for attending a Court of Referees or "Rota” 
committee as workmen’s representative. 

In taking the average of the weekly earnings over a year 
the divisor is 52, unless there arc breaks in the employ- 
ment (in which case the appropriate lower figure is sub- 
•stituted lor 52). Such breaks may occur by reason of ill- 
ness or other unavoidable cause,* such as absence through 
a strike, or closing down of works for "wakes” week.® 

The employer is bound, at the employee's request, to 
give the latter a written list of his earnings over the appro- 
priate period.* 

State of the Labour Market. In the application of the 
above rules as to payment during incapacity to periods 
in which labour conditions are in themselves sufficient 
to account for unemployment, the main question to be 
considered in each case is "wliich is the ruling factor in 
the unemployment — ^the man’s injury or the conditions 
of the labour market ? ” As long as an injury incapacitates 
it is not open to an employer to claim that, apart from 
the injury, the man would be unable to find work. Thus, 
supervening causes like heart trouble, old age, and even 
imprisonment, have not been allowed to stand in the way 
of compensation. Where labour conditions are bad, com- 
pensation has to be assessed by the mea.sure of the injury 
according to the state of the normal market at that time 
and without regard to abnormal and temporary conditions. 

’ Wild V. John Brown & Co. Ltd., [igiQ] K.B. 134. 

^ Workmen's Compensation Act, 1925. Sect. 10 (3). 

'• Anslow V Cannock Cliase Colherv Co , figog] A C 435 

* Workmen’s Compensation Act, 1925, Sect 10 
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The following cases further illustrate the working of 
the principle — 

A miner stopped work on 30th April, 1926. in consequence of 
the calling of the General Strike, and on 14th June was certified 
as suffering from nystagmus. lie was refused compimsation on 
the ground that the disease did not entail any loss of earnings. 
This decision was on appeal overruled, because the incapacity 
still subsisted although a concomitant cause, viz. the stoppage, 
prevented the man from earning wages. 

A workman injured in October, 1925, was paid full conq-Hmsa- 
tion till 5th April, 1926, when he resumed work at full pay with 
the firm. On 4th May, 1926, he was called out on strike. On 
iSth October, 1926, he started work again wifli anolhiT firm. 
Compensation for the period 4th May-i8th October refused. 

An employee of a newspapeT firm was paid full compi'iisation 
from February to July, 1925, when he restarted work. On 3Td 
May, 1926, he was calleil out on strike. The firm then gave 
notice that they would in future employ only non-union labour, 
and offered him employment on lhat condition Compensation 
granted because the new offer implied the loss of a right, since, if 
the man had accepted the offer and his employment with the firm 
had terminated, his position in the labour market would have 
been precarious. 

A collier employi'd at 53s. 3d. pi'r wet*k was in 1919 ccTtified as 
suffering from nystagmus. In Ma)", 1920, he had rcLovercd so 
far as to be able to do surface work, and was employc'd on surface 
work until 1922. Since that date, however, he was unable to find 
any surface work. He claimed compensation at per week as 
for total incapacity, but the firm countered this by claiming 
lhat the compensation should In* 5.S. 3d on the ground that in 
spite of the nystagmus lie was ablt' to earn wages of 42.S. 8d. per 
week as a surface worker. The County Court, in deciding againsi 
the workman, found as facLs: (a) 'Jliat but for the nystagmus he 
could be earning 53s. 3d. per w(‘c*k; (fe) That wilh the ny.slagmus 
he was fit to (lo surface work at 42s. 8(1. per w(‘ck at current 
rates; {c) That he could not gel surface work solely on account 
of labour conditions In the majority judgment of the House of 
Lords, reference was made to Sect. 9 of the Act which based 
compensation for partial incapacity on the amount which the 
workman “is earning or is able to earn” after the accident. The 
question was; Does “is able to earn” mean “is in such physical 
condition that he is able to earn” — or does it also include the 
proviso of employment being available? Their Lordships felt 
bound to regard the question in the light of that provision of the 
Act which adlows failure to obtain employment to be evidence of 
total incapacity when that failure is a consequence of the injury. 
This seemed to exclude the idea that “able to cam” applied to 
any circumstances not personal to the man himself. It dealt 
expressly with the case of the man who could not find work, and 
it gave the criterion whether the failure to find work was due 
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mainly or wholly to the accident. Here they were faced with the 
County Court's tinduig in fact that the failure to find work was 
due solely to the state of the labour market, but that state of 
affairs was expressly excluded by the section.' 

Review of Weekly Payments. Either employer or em- 
ployee may take steps to vary the rate of weekly com- 
pensation according to changes in the extent of the in- 
capacity. Where the parties are unable to agree as to 
the proposed variation (see page jzh as to registration of 
agreements) recourse must be had to the County Court 
(or other arbitral or) unless the proposal is that of the 
employer to end or diminish the compensation and one 
or other of the following three conditions are satisfied: 
(i) The employee is in receipt of compensation lor total 
incapacity and has actually returned to work ; or (ii) he 
is in receipt of compensation for partial incapacity 
and his earnings have actually been increased; or (iii) 
lie has been certified by the employer’s doctor to have 
wholly or partially recovered, and the certificate remains 
unchallenged.® 

The employee’s rights as to challenging such a certificate 
are protected as follows : Ten days’ notice of the proposed 
change must be sent to the employee together with a 
copy of the certificate. If within the 10 days the employee 
sends to the employer a certificate from his own doctor 
disagreeing with the fir.st report and stating the grounds, 
the proposed change cannot take effect without resort to 
one of the medical referees appointed by the Home 
Secretary under the Act (see page rib). The employer is 
not entitled to vary the compensation or make any change 
in the status quo in the interval between receiving the 
employee’s counter certificate and the decision from the 
medical referee.® 

It is also important to observe that the above procedure 
necessitates comphance in all details with the provisions 

’ ('f James v Ocean ( oal ('o , j K B 213, Bevan v Kvcrglyn 

Colliery Co , [1912I i K B 03 

^ Wotkmen’s Compensatwn Art, 1925, Sect 12. 

“ Ibtd 
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as to procedure before the medical referee if the em- 
ployer's right to vary the compensation is to be preserved. 
Thus, where a firm had an injured employee re-examined 
and, eight days later, served on him a notice of intention 
to diminish compensation with a copy of the new medical 
certificate, it was held that the observance of the con- 
dition as to sending the certificate within six days ^ was 
essential, and, failing tliis, the firm could not ^minish 
the compensation. Further, where a notice has been 
served by the employer, the employee who does not send 
a counter certificate within the prescribed time is not 
debarred from bringing the matter to the County Court 
under Sect, ii (i). Where, however, the employee does 
take advantage of the procedure, and sends a counter 
certificate, he has no right to reopen the case unless and 
until new circumstances arise justifying an application 
for review. 

Where a change in or stoppage of the compensation is 
made, it dates from the date of the agreement or County 
Court judgment as the case may be, and not from the 
date of the change in the man’s condition, on which it 
is based. 

References to Medical Referees. Medical referees are 
appointed by the Home Secretary under the Act for the 
purposes of settling disputes as to physical condition and 
fitness for work. The injured person has first to be 
medicsdly examined, and within six days a copy of the 
report must be supplied to him (where the examination 
was made by the employer’s doctor) or to the employer 
(where the examination was made by the injured person’s 
doctor) ; then on the application of either party, the 
County Court may refer the matter to a medical referee. 
The right to compeasation of a person refusing to undergo 
an examination by a medical referee under these circum- 
stances is suspended. The medical referee’s certificate is 
conclusive on the matters it certifies.® How strictly the 

* Workmen's Compensatwn Act, 1925, Sect. 19. 

^ Ibid., Sect. 19. 
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provision as to its finality is interpreted is illustrated in 
the following cases — 

A coal drawer had two bones of his right foot broken in the 
course of his work, and was paid compensation from 1920 to 
1925. In the laIttT year his employers took advantage of the 
procedure under the IQ23 Act and obtained a reference as to the 
man's condition to a medical referee*, who reported that he was 
fully recovered. The County Court held that the employee’s 
original declaration of liability must still stand good as the report 
was not conclusive on the question whether there was a ’danger 
of the incapacity recurring in the future. Ihe Court of Appeal, 
ill allowing the employers’ appeal against this decision held that 
the certificate was quite clear and definite, and discharged the 
employers from all liability. 

A workman, who received injuries to his back, was paid com- 
pensation. Eventually the medical referee certified that he had 
"completely recovered from the accident," but when he came 
bc'fore thc' Shentf the* workman lodged a minute stating that 
skiagrams taken since the giving of the certificate disclosed con- 
ditions which were not apjiarenl on external examination, and 
tliat there was a reasonable probabililv of incapacity. The 
Sherilf refused to remit the matter to the medical reli’roc for 
further report, but the Second Division of the Scottish Court 
of Session renuttc'd the- case to tin* Shenll to iiuiuin* into the 
facts set nut in the workman's minute. The House of I-^rds, on 
apipoal, held that the decision of the Sccttii.sh Court of Session 
was a fleparture from procedure of a grave' character. Tlie 
Sheriff's duty was to incpiirc where there wa.s an accident, whether 
the injury resulted therefrom, and whether it arose out of, and 
in the course of, the employment. The medical referee’s duty, 
on the other hand, was to determine the question of recovery. 
It was the workman's duty to bring to the notice of the medical 
referee such a matter as a reasonable probability of recurrence 
of the injury. Of course, if the certificate of the medical referee 
had been ambiguous the Sheriff could have remitted it to the 
medical referee, but where it was not ambiguous, as in this case, 
it was clearly for him to accept it as final The appeal was 
therefore allowed ' 

Two special cases have to be noticed — 

(a) If an employee was under 21 a 1 the date of accident, 
he may after the expiry of six months from that date, 
but not later than six months after his twenty-first birth- 
day, apply for review ; he will then be entitled to an in- 
crease in compensation on the basis of what he would be 

’ Cf. Gray v. Shotts Iron Co., [1912] S.C. 1267 Ellerbeck Collieries 
V. Cornhill Insurance Co., [1932] i K.B. 401 , Edwards ?■ Pcnrhiceiber 
Navigation Colliery & Co., Ltd , [1933] A.C. 2S. 
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as to procedure before the medical referee if the em- 
ployer’s right to vary the compensation is to be preserved. 
Thus, where a firm had an injured employee re-examined 
and, eight da)rs later, served on him a notice of intention 
to diminisli compensation with a copy of the new medical 
certificate, it was held that the observance of the con- 
dition as to sending the certificate within six days ' was 
essential, and, failing this, the firm could not diminish 
the compensation. Further, wheie a notice has been 
served by the employer, the employee who does not send 
a counter certificate within the prescribed time is not 
debarred from bringing the matter to the County Court 
under Sect, ii (i). WTiere, however, the employc'e does 
take advantage of the procedure, and sends a counter 
certificate, he has no right to reojjc'n the case unless and 
until new circumstances arise justifying an application 
for review. 

Wliere a change in or stoppage of th(‘ comj>ensation is 
made, it dates from the date of the agreement or County 
Court judgment as the case m.iy be, and not from the 
date of the change in the man's condition on which it 
is based. 

References to Medical Referees. Medical referees are 
appointed by the Hoini' Seendary under the Act for the 
purposes of settling disjiutes as to physical condition and 
fitness loi work. The injured peison has first to be 
medically examined, and within six days a co])y of the 
report must be supplied to him (where the ('xamination 
was made by the employer’s doctor) or to the employer 
(where the examination was made by the injured pi'rson’s 
doctor) ; then on the application of either pa^t}^ the 
County Court may refer the matter to a medical referee. 
The right to compensation of a person refusing to undergo 
an examination by a medical refer(*e under these circum- 
stances is suspended. The medical referee’s certificate is 
conclusive on the matters it certifies.® How strictly the 

‘ Wo'tkmen's ( ompensahon Ait, St'et IQ 

- Ibid , Sect, ig 
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provision is to its iin ility is intcrpieted is illiistTiitod in 
the following cases 

A coal (Iriwir luul two bont ol in'! iif^ht foul broken in Ihe 
loiirsL ol Ins work diul was paul < omjK jimtion liuiii tc)2o Io 
1025 Til fh( lilKi \T Ills 1 mj)h vcis look of 11 h 

yiiocecluii iindi i ilu Ail iiiul obtiiiud a ntiiunc as lo tlu 

niciii coTuIitiou lo I TiHiliLil n It i t wlio ny)uil(il ill it Ik was 
fully ioru\ertil 1 Lc ( ounl> ( oiiit Ik Id tli.it tlic tiii])loyee s 
uriL,in il deilciraljon ol li ibility ninst aill st iiid good is Ihi nport 
w Ls not coiiiJnsiVL on the f|ncstJon %\lKthii the it was i laiijL^ri 
of the mci]MCJty ncumiif^ in tlu iiitnu I he ( ouit ol Appeal, 
in dlo wing the eiiiplo\trs ippt il ig HTis+ tins (ItLision held +hdl 
tin ttrlifu lie w Ij quili ileai imi cUhnilt nid dischirged the 
(inplo^irs fioni all liabihl^ 

\ woikmni who 1 (lived injuiiis lo Ins bnlv w is j) ud ( oni 
pill ition Ixiiilndl^ the im dii il nhut intdiidlli Ik had 
ioinT‘libJ\ nroviii \ Ik ni the uiilint but whin hi (inn 
b foil iJic SliMiU tlu wirkmui lo Igi d i miiiub si itin^ tint 
skiufi nils t ik( n Sinn Ilu giving of Hit riililitalt di closed 1011 
dilion wliuh Win not ippinni on (xliind ixmunilion and 
1h it theu w is a rt isotnbli ynnbibilitv of lutapuil^ Ihi 
Sluiitl itfiisid tu It mil thfc mittfi to tlu mtdic il tiJiiie foi 
Iniflur upoil ^ it 111 sicond Ibvisioii of Ilu Stoftisli (onil 
rif Si 1)1 Kinitl 1 till III lo Ilu Sli nil lo iiuiuiii 111I0 tlu 
facts s( t out in the woikmin*- iiiiniitt llii Tloiisi of lords on 
L]>i)c d 111 1 (^ that the diiision ol the Siottish Conit ol Session 
was a clcyiiitiiie lioni yiroitdnre of i gi i\i diiractcr I he 
Shciiff s duty was to inquirt whcic thin w is \n ucuicnl whethci 
the injury resulted Ihercfioin ind wIkUkt it nose out ot ,md 
in the cnuise of tin e inyilos me nt I lie inedu d refeues diit>, 
on tlic olliei Imid w is to cletcimnu the question of reeo\ei> 
It w IS the woikni m s diil^ in biine lo tlu notu e of the iiitdu il 
leferce siuh i niittcr is a le i n ible piob ilulitA ofieeumnce 
of the inpiry Dfeoiiise if the leititii tc ol the inedu ilifteice 
hid been imbi^uous the Sheiilt eoiild h ve lenitltd it to the 
iTuebcd icferce liutwluie it w is ne»L unbi^ nous is 111 this cast 
it was ( le irly for him to neieyd it is Jni il I he ayipeal wa*' 
therefoic dlowed ^ 

I wo special cases have to be notictd 
(a) If an employe c Wiis under 21 at the (Lite of accident, 
lie may after the e\pn\ ol six months from that date, 
but not later than six months after his twenty-faist birth- 
d.iy, apply for review , he will then lx entitled to an in- 
crease in compensation on the basis of what he would be 

’ (f ( Fray 7 Shotts lion Co [1912] SC I2l)/ 1 lie il 1 1 k ( nllu iics 

7 CornliiM Tnsiiranu Co [n)S-?JiKB yoi I dw irds 7 I’lnihutiber 
Nav ij itum C>ollier\ & C o , 1 td [iQ33l AC _s 
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earning at tlie date of review if there had been no 
accident.* 

(b) Where a review takes place more than six months 
after the accident, and there have been fluctuations in 
wage rates in the class of employment in which the 
employee was at the time of the accident, the rale of 
compensdl ion may be increased oi diminislied on the basis 
of what his earnings would have been during the 12 months 
previous to the review if they would have been more th<in 
20 per cent greater or less than his eaniings during the 
12 months previous to the accident." 

Redemption of Weekly Payments. I he employee has 
no right to demand that weekly payments shall be re- 
deemed by a lump sum payment, but the ('inployei may 
with the consent of the employee make such a redemption 
(see page 12(1 as to registration of an .igieemcnt of this 
kind) ; otherwise, he may apply to the County Court for 
the order to this efiect. The amount of llu' lump sum 
payment is, in cases of permanent iucap.uity to a person 
over 21, the cost of a Post Office annuity for thi' employei 
equal to three-quarters of the annual \alue ol tluMveekly 
payments; in other cases the amount is fixed bv the 
County Court.® 

Medical Examination. Any pei.son leceiving v(‘ekly 
payments may be required by the employer to undergo 
examination by the latter’s doctor subject to the then 
existing Home (Office regulations. ITndei thr* pre.seni 
regulations on the subject the employee is not bound to 
undergo an examination, except at a roason.il)le hour nor 
(after the expiry of a month from the date of the award 
or first payment) oftener than once a week during the 
second month, once a month during the third to the 
sixth month, and once in every two months afterwards, 
one additional examination being allowed for review 
proceedings. * 

' Workmen's C ompensaUon A it, rqif) 

■* Workmen' Compensation Act ii 

Ihid , Spct 

* Ibid , Sects l^, 19. 
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Notice of Accident. A claim for compensation is not 
maintainable if the employee has failerl to give notice of 
the accident as soon as possible ifttr its ricdinence, and 
the employer is tlien by prejiidited The notne may bi 
given vei bally to tin employ ti 01 to any pcison designated 
by the employ'd, and mci\ be in.ide by (ntry m the 
Accident Hook wlunevei lecpmed by law to bt kept ' 
The following c ises illustrate the itlitudi ('f the 
(ourts on the (juestion of want of notice 

\ c iiling 1 m)\ t nislii (1 in il work tifil it up on 

re ichin^. lioint b itliul il uilh Ijoi nit aiK* dn si <] ii but ])ii(l no 
flit till ] itliuiion to it V wiilv J it( r hi du I ol 1(1 mus Com 
(Kiisitioii b( ( ausi on tlu iMiliiut ivin lo h ( uould 

not luM iiinoMdthf ti I mu t.,tiin mil llu him witi tliinforc 
not pi I ]ii bi I d 

VTiKchinu whi n I U ]>piii4 i noili i U U oint Ihiiu., inlo Ins 
(^( ind mull 1 ( 1*^1111 I iinij)l nut to llu fon rinn \iiu nionlhs 
hill InppniuRli L(»\i i Ins nplit I M lu disi o\ licu llu 
\A i bliii 1 ind 111! n n pm U lit Jiu im is n nio\( 1 iiul l pji 1 1 
ot until A i h iiid it tlu bnk ( nn])t i ilioii pi inlid b' i ui t 
notni wisfL^uiii IS so m is tin ii itun )ttlu mjiin a\ sjcdi/id 
Vinillf.,iil li) Tiiiixid I iioM mjui\ but ipni 1 1 d it till it 
bi r iim I ptu 1\M) iiioj lUs I iti i Sin 111 ii iijiortid it Oii tin 
pills ij)pi d ( isi 1 mittid to tin. t oiiiit\ C oint on tlu pioiind 
that tin it w IS no I Mill lu I tliiltln injui\ d lln tniu it h iiipi in d 
\\ IS of i kind tint woul I indu lU to Hil piil tint hf A\uuld be 
me ipacitati d 

\ diK k 1 il ouiM \\ i till ow n oil to m n hiiu u b\ i t ilhiig 1 1 ati 
Fb vv IS ]) lid i onip ns ilion li 1 injm \ lo Ill's T lb L\vo^^lIs iftir 
wauls iioiibli diMlo]n(l vmIIi Ins hiii Jin In in subinitUd that 
thill w IS tiilini to notit\ tin irijiu\ to tlu luj) lln (ouit ol 
d disnussi d tlu firms ipp« d on llu t^umi i tint tin \ km w 
of till aicidint iiid llioUw^hl 1 1 it it woiilu bi h ml on tin woikniiu 
iL lu hid to inciitioii ill his sin ib ai lu iiul p iins 

\ mu hum dii d fimii i i pin iinpi i lln oiiJa notice was i 
nndnil ccitiliciti si nl to the linn to llu diet th it lu could 
not follow his I rnploA nil lit ( oiiipc ns itioii pranlitl bi i iiisi that 
ciitifnatc w IS I noiipli to pul tlu Inin upon iiujiun and tin ^ 
weic not pu jiidn i d 

\ skipinikd sust uin d a siritcli iiom i c nu Th coiitincud 
at work lor tliK c ikiAS iftii which ift How woruni.ii ipplicdsonu 
silvi I lA t d i\ s 1 iti 1 111 hid toll i\i AAork mil told tin tniplovii 
Actual notici of iliiiii wis iiiidi sonu six niontlis latti in a httir 
fiom tlu man s solnitors ( oinpcnsation ufiisid 

A brickmakfi cut Ins hind with a st )iu in tin ikn and w is 
UK 1]) icilatc d I orm il iiolut of tin uiidiiit wa Iiowimi not 

' If f I uti w / / Ilf s Sects 15 
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Kivtn till lour months *ifti iwards Sc\(n incuitUs aflci thit a 
hid to be am|)u1dliil ( ompi nsdtion kIukI bddust 
poisomnp was OIK of Iho i thiiu^s ihoni which « iih inquiiv j/nt 
information and tlu inipkncr hid Ixin tlKiifou pujiidiKd ^ 

Time for Making Claims. In addition to giving notice 
m time, the employee is cdso bound to niAe a claim within 
a specified period, namely, within six months fiom the 
accident, or m fatal accidents, within six months from 
the date of death Otherwise, a claim will not be main- 
tainable unless the failuie to make the claim m time was 
due to mistake or some other reasonable cause - \^^lat 
IS reasonable cause is illusti.itcd by the following cases — 

\ workiiidn su^tiiiud in iiiiihnt on i ^1h M i\ mkI f^ivt 
notu L of It in \u)^iisl but di I not in iki i 1 1 inn till i )lli ISi \ i inbf r 
lIiL iL isoii foi 1h( (li 1 i\ in in ikii llu el inn w i lliil hi hid 
hi t n confused b^ tontlu ling piol* sionil kUki ( oiniH n ilion 
refused be(dus( lh( nil i Uiuw in Xii^usl of his l(i (ompm 

s itioii cind lh( tliiin diould tlnitloM hi\i bitniuuk b\ i ^th 
'\()\ t mbci 

Annllii s liboniii 1 1 uiik d ini in injun b» his ]( g wl nth took 
place 7 \iais jik \ joiish Ildif ntinniil ( ius< foi tju d< 1 ly 
ha^ ing n g ird to tin i u 1 1h il Ik li k1 Ih i n in Uu i in])lo\ im nt lor 
■i") >cars, and wi a InisUd s(i\an1 (f tlu iniplo\iT ind h*id 

bi I II paid h df w ig( s dm ing tlu pi nod ol nu ijncil^ 

\ di iwi r 111 tlu cnijilov Till nt I f iioIliii\ i i< ki d tlu imi i li 

of his liack in Aynil H124 iiid uiiiiK di itc h n]ioil<(ltlu injinv 

to tin fortriiin llu litlti i oiisidi line, tJu mjiir\ to l»t tiiMil, 
did not T( yxnt it to tlu iindci 111 in igi r llu wuikni in i ontinui d 
working until i «)tli J\1 irch win n lu hid to im k igo nidlical 

tre itmi lit foi tioiibk insing lirm his mjnn 11 wns wholly 
incajiai it lied for woik linni isth Minli 102S to 2is1 Jiniiiii 
Ti)2() Ihit h( did not 1 1 nin i oniiiMisatioi until Oitobii igjS 
The judgmnit of Lhi Jhiid* of I oiiK uluiid to wild i 1 i dk d 
“the b( st stati iiu nt o 1 the 1 iw on this jionit in Llhs \ 1 au child 
Shipbuilding and Lii^niLeiiii^ i o *17 

‘Amannii\ lia\i inaccidiiit mil liuiu stlv IkIkm at tin tinu 
that nothing st nou^ li h ippi lu d to him ind thirtlort, not 
conceiving that lu hail i good 1 1 iini ig iinst Ins 1 nijilovi r inakt <■ 
IKJ ( hum. biiL d it iftirw iidstuin out thallu h is niadt a nusltikc 
in tact dTifliiallv has been nijuml th it nn> hi it isonabk cause 
for Ins not making a tl nm within six months ' 

* Cf flowaitli V LliftnJi nid Ktrsk\ (oil (i (1020) Sg I ] KH 
1249 Maywird 7 West ! i i,.,h ( t llu r\ C o |ioi) AC “lito J)a\ 7^ 
Tkrnditlcs (1924) 131 I I ^97 ( \ Ikrlfoirl ]Jcll and AMimnev 
ltd [1933I Jl W C ( lOi Whitt 7 1 CKistcrshire Colliery (o 
(19^2) loi 1 ) K B 617 

orhmen s (. ompmsatii H Id 19 > Si i r| 
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Thld that Uu IcLiIlik to iliiin in tmu w.is occaMonid bv a 
iinslake ot (itlu i n .ison.ibU Ciuiso * 

A iict\vt»ik(i itnploM I t>\ a tiini oi trawler-owners developed 
lai boils 111 L 0 JJ 7 riu di'^t isi spu ad fioni liis hands to other 
p irts of his bodv , and in Mtiidi, itj’o m opf lation was pc rformt d 
alter wJuch he was tot dlv iiRapaeit iled He was not tolel that 
it was tai e.iiuti until De^miUi, lozc) \ c e itit> ing singe eiii w as 
eoiisuitecl, and on :^id lanuar\, ig^o lu gaM .» e e rlilicatc hxing 
iJie elate bukwncis to 2|tli AIire.li nj^ei ( f)inpf iisation w,is 
el limed honi jpli \laieli ici^cj oiiwaids llthi Ih it riMsoiiabh 
cause hid been diown foi not /oing to the ec J til \ ing surgeon and 
making iclaiini ilinn llu stunlniv peiiod 

\ woikniin hid an uncle nt hlceen \cais allerwaicls he 
btc line teJl ilh me ipai i) ate el n 1 onb llu n ni idt i e laini llild 
reaionablc cause foi tlu di 1 i\ h t\ ing le g iid to llu tact that the 
imn h I 1 lie ell e lining a- iriueh duiiiig the i f ’vear-, as before the 
le e 1 le III the le wn no need for the elaini till lit Intake down 
igain 

Industrial Diseases. ( cuiipensaliou is payable m inspect 
of (eiidiii cliseMscs s])eMiluHl as iiidusliial diseaso.s, dis 
abh'iip'iil oi suspension in i onsequence of any of these 
nuihdiLs lieing tieatcdas in ' leueknt' \\illun the mcan- 
in^^ of the Act - Ihese dise ists aic the following 

Anthi i\ r ( tL(l poisoning oi it» siqiulai Mcituiy poisoning oi 
its iqutlat biiosjjhoi us ^Hiuouniv; oi its seey ff/ac Arsenic poison- 
ing or its ^tqinlai iVusoning b^ beii/eiie and its liomologuc*s, oi 
St q lit hit Pois Jiimg b^ niiro iiul aiiiido de lu iitivcs of bcn7emc 
uid its lioniolo^'uc s (triiiitiololiK IK inilin inel otheis), or the 
sequdat I’oisonin ^ b\ diniti iphciiol or its stqiuhu I’oisonmg by 
nitron^ tiimes or il> sr /nthu I)t)]K jioisenuiig (that is, junsoning 
by any substance used is oi iii (onjuiulicn v ith a soKent for 
acetate of cclliil(Ki) oi its siqiultu }*oisoiiiTig l)v tetr.ie lilorethane 
or its siqiidtit I'oiionnig bv c.iibon bisnl]>ln(lc' or its stqutlac 
f'oisoniTig In iiie kc 1 e itbonyl ui its '^iquilat Poisoning by 
iromowa htoiw^si ( \iiie in boxw ooel) oi st qinhv Manganese 
poisoning l>( Jin ititis piodiictil b' dust oi beiiiids Ulceration of 
the skin piodiictd by dust oi iicjuid I ie.e .1 ition of the mucous 
membiaiie ot the nose oi mouth pioduetel liy dust 1 pithelio- 
initoiise lilt CM or nit e ration otthc skin due totn, ])itcli, bitumen, 
mine 1 al oiJ oi p iialhn eir inv compound pi oehu t or residue of any 
of these siibst me ( s Uh oi atiou of the t oi ncal sin face of the eye, 
due to til, pitch, bitumem mineral oil or paiaflin, or any com- 
pound, ])ioiluct f)i rcsidni ol any of tlic'so substances Chronie 
ulceration or its ^iqinlat Sciotal e'pitliehenna (e himney sweep s 

' Shott s Tmn Cf> I til v Fo^d^^p (lo^o). Sc L T 397, Hill v 
Holliday ik Co (1913), \V C C 177, L A 

^ Workmen s Compensation Act, 1925* Sut 43 
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caiictr) Compressed iii illne ss or it stjaelae C ataract m gldSb 
w )ikci ( it LI u 1 ( Jiis(d In c\posiii( toriysfioni molten or red 
hot me til \nk\l isti im isis J Ik disease, known as miner s nys 
tif^imis nlKtiui (KiuiiJiiu, in iiiiiicis oi others and vilicther the 
symptoms of osi illation ol the eytlidls be piosent or not Sub 
cut ineous ecllnlitis ol the h iii I (be it hind) SubLiitaueous 
i eliiililis Ol u ntf binsitis insin it oi iboul the knee (beat knee) 
Siib( 111 im oils ((lliilitis or uub biiisitis ovei Hit elbow (beet 
elbow) lull irnm it oil of tile s\no\i il limn of the wrist joint ind 
tendon sli( iths Cdindtis 1 (kf,i ij hist st r imp \N riti i seramp 
I wisitr s( 1 imp LUst 1 b\ twisting 1 1 itton oi woollen (me hiding 
wnstid) y nils lull imm ition iileti\1ion oi m ih^nant elisease 
of tht skin in 1 sidxutint )ns tissues due to exposiiie to X rays 
or ndio ictue ubstiiids 

Ihe light to ( oiuptnsdtion aiists where tlu disc isc \c is 
clue to 111 cniplovinent in which the c'lnplovct wasengigcd 
at an^ tunc duimg the months picvious to his lieing 
disibled Ol suspended and whin iii const epic net ot the 
disc ist the employee either dies oi is certified by the 
eMiniimis ^uTf^con (sit ].>it,i to lx disatiled liom 
earning lull wigis oi is susptiulid uiiiki 1 ictoncs \ct 
Kegulations Ihi h ihility fopiy Ihi toinpeiisation lists 
on the em])li)\ei s lest employti cluiing the 12 months 
111 question m the emplovmenl in ciuestion Hut em 
ployti cm howevei i se ipe li ibihty il he e'en piove that 
till disc isi was loiitidcted m tin implojmeiit of some 
otliii emjiloyti (who would then lx habit) or where the 
disease was piadually contracted m ditfeient employ- 
ments he cm nil upon the other employers to 
contiibiite * 

Ihe tiiiployet losis liis nght to conqiens'ition if, at the 
time of entering thi employment - hi has made .i wilful 
ind false statement m wiitmg that he has not priMously 
suffered from tlic disease The effect of this section has m 
practice been to give rise to the custom in eeitain occupa- 
tions of demanding a wiitten clerlaration fiom applicants 
lor employment to the effect that they have not suffered 

^ Worfmtn s Comf> n ati )n J i 1^2-) Sut ^ md sci Mf(iillivriy 
V JfopL IU35] A ( i 

This Ills biLii mttrpritrrl t me in i niftloviuints ( f tli( naiurt to 
t lusp tht, diseasL with iny of th* Lmploytrs during tht pi tvioiis twelve 
months (f Scott w Suinnitrlct Iron C o ^ ^ 
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from a paiticular rlistast*, and it has been held that a man 
who, though only piirtially mcapacitated, is prevented 
through this practice from obtaining einployiuent is en- 
titled to be Ireat-'d as wholly incapacitated, on the basis 
of the principle refeired to f)n page lu. 

Ill most ot the industrial diseases a distinction is made 
regarding tln’ bin den oi jirool accoiding to whether the 
disease- arises in eonnectioii with a specified employment 
or otherwist'. The sjieciiied employments in the case of 
the respective rliseases art as follows — 


AnUir.ix . 

Lt 1(1 ])(M (IT iL 


IMit) plitn 11 pi !',( iLiii 
fifdut . 


Pfi.soniii^’ I)V iiifii) .111(1 HIM I 

(l( 1 IV l tl\ t ()l ix ll/t IK .1 11(1 ( 

hiinu)I(i;,ni( (liniititUdliK in iii 
lllll tllltl nlllM ) (H (he' 

IViisoiun^ In (linitiMplu luil mi iU 
st’qitihu 

PoiSMlllll^ l)V IlllllMm flinifS MI it'. 

sequelae 


I JI nitllnj^^ (if wool li.ur bnsllt's 
I linli s .iiitl skim 

Alls ])TMi(‘^s involviii!^ Ihv' use of 
It 1(1 tir It" ]ii( ji 11 itiMii s (»r tom 

poinuls ^ 

H.iii(llni}5 of l(d(l iT it'' |in‘])ara 
tiMiis Ml ( MinpMinids 
\iiv jiiMits" iiiMilMiu’ Ihe ii'.e of 
iKuun MI ill jin pJT.Ltions or 
I MiintMiiinl 

Vliv piMK " iiivmIviii" tin* USl‘ (if 
pliM']i)iMius Mr Its jin piiiiilioiis 
I IT ( onijioiiiuls 

\ii\ piM(ts. invftl\im» tli(‘ use of 
cii'inu MT its pi( ji.xratKiiis or 
( omjiMUud ^ 

Jliiidlnij; r. list UK 01 its j)i( p ir.i- 
U‘>ns Ml t MiUjiMUiids 

li iiidliiu; li( ii7t lu or diiv of its 
liMiiiMlot»iu s or <iTii jiiotf'ss m 
11 k 111 kind It luK 01 uiiolving 

lilt iiM lh( n of 

lliiKlliiM' iiiv iiitro or rimulo- 
dtiiv ili\( of henzone oi riii^ of 
its liMin iJoiOK s, OT prod'ss 

in lilt m.iiiuJdi lull' or iii\ olviiig 
th( list i1k icol 

il^iudliiig dmiti opliciiol or any 
plot (S'. Ill till* maiiuldcUiio or 

involvin',' lllL' list' tlllTCOl. 

Aiiv' juoLi ns 111 ■winch nitrous 
luniC'.iK Lvohed. 


^ In nuliisliK's foi wliitli Ihcie are lej^iil.itions d nested against l(*ad 
poisoning which recjuiir jitiiodu nidlual examinations ol the pen sons 
emiiloycd in certain spi tilled piocesses, tins item in the Schedule 
includes only tlie piocesses so specified 
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Dope* puisninriR (Ihit is poisomnfr 
by any substimc ust d as oi iii 
coiijiiiiLtioii with a stilvonl lor 
RLtatO ()1 tclliilcisi) oi ils 
sequelae 

Foiscniin^' h\ U ti u hlou tliaiic t»r 
its sLqutlui 

Poisouiiii» l)\ (Lirb(»n bisiilphuU or 
its •ieqifcluF 

Fuisoniii. \)\ (lutlnKiu dmMch 
(dn>\,\iil in Us S( ijut Idt 

l^Jisoiiin^ h\ I hlui 111 111 (1 n.i])htli i 

Ii lit tn Us < {iitl n 

Poisonm^^^ b\ mithxJ biui iidi di 
iLs '^f'qudm 

Vijisuriiiin h^ til (ris\l pliosjdiifct 

Poisoiiin^ In 111 ]»ln ii\ I ]iJiospliat< 

Pnisoni'l^? tu nil kill iilnin\Jui Us 
sequelae 

Puisdinn^' b\ (iO)n inM Kama si 
( At ni an b< ) w ( k u 1 ) nj ]l s ir qiti lar 

MaiiRLiusi pdisfinin^ 

|)( iniatili’. pindiuid b^ dust in 
liquid I 

UU t latidii ol tlu skill ])induu d b\ 
dint oi liquids 

Lliiialidu nt tin niiunus im in 
br*iiu (if till Jiosi or inoiUli jnn 
(liif ( (1 by (hist 

} ]nt]n JioTiialous ramir (^r ulcfia 
tioii id till skill due to 1 ii, 
}nl(li bilutiiiii niiTuial oil ot 
\ iiaffiii or iiu lomjiiniiid ]>io | 
(hut nr n Mdiic of am of tin si 
•.ubsl ini ( s 

Uliiiiilioii Ilf thf corntal suifui 
:)f Ihi (M duo to tar, jjitih 
bitiiniin mini lal oil oi p u iftiii 
or rin^ lOinjiouiidj pioduit ni 
rtbiihu of any ol Uksl iiib 
stauK s 

Chrome iiliiT.tlion or it'* seqatUu | 


Scrotal ojnthelioma (ihiiiiiuy 
swoop 'i. cancor) 


Any jiroLoss m tho manufaeturo 
of ail ora ft 


I Any proci ss in llio niamifacliiro or 
I inMilMiiK tho usi of tolraihlor- 
ctliani 

Vm process iiuolviiifj the ust of 
I c Libon bisulplndi oiUsprepira- 
liuiis Ol ( oin])ouiuls 
Handling dutlnlini dioxidi oi 
\n\ pioii s in\ol\inf^ Us nsi 
\ii\ juoi ( ss in\ ol\ in^ i oiilai t with 
Ol ispiniiii (n dint or fiiTiK of 
(hloTiiiiUd iiaplUbiU in 
\m piotiss invoh me, i \]iosuTi to 
till luirii oi nil th\l bioinidt 

Miiiiiil'n tint or iisi ol tiitris\l 
pliosphati 

Aliuiirruturi ui use ot tnpliinyl 
f hoqih lit 

Vii\ piiuiss 111 wliuli UK ki 1 lar 
boin 1 R is IS I \ ol\ ( d 
Ain j)ioii in Du III. inuf u tint of 
ail nil f I (Jill itinnoma Kamassi 
( \liuiiii boxwood) 

I H nidlnif; of in.in^Liust or sub 
slaiuis loiUaiiiiii^' maut^aucsi 


U uidliiiji' 11 ini of lai jjUih, 
bitiiTniii, ninn ral oil or ]iar>dtiri, 
Ol an\ I oiiijjoiind product or 
iisidiK id in\ of Du si iib 

U nil I 

Tim limp or ii i of l.ii pilch, 
bit null '1 niinii.il oil oi par.iliiii, 
Ol iii\ loiujioiind produil or 
iisidiu of any c»l tlusc sub 
StdlU I s 

All^ ]jro(ess imoKmp Du use of 
chromic uid or bi chromate of 
ainmoiiiuni, potassium, or so 
diuiu, Ol Du ir ]uc])aratioiis 

Chimney swet pmp 
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Coiupusstd iir iJim s jr its Ai > piut s Laiin.il ou iu com- 
sequtlup ]irLssiil tii 

( \t«ira(t in gl i sworK i Anviirntis iiilhi in mil'll ture of 

rI i s in\()lviiif( r\j)nsiu( to the 
gl ire <A molten gl i s 

Caliiiail c Ills rl b\ expo m to Aii’v jiroci ss in tin ni nnif id urt of 
ri\s lioTii nn»lUii or k^J hn| non oi sLu 1 ii nni ill\ involving 
nnlal i \po uu (o r iv liuin inolti ii or 

lid hot met il 

Ankvlostomii i MimiiR 

Ihf disi is( kiioiMi I iiiijiM III Aiming 
1 igiiuis win lh( i iiimiv» in 
niiiKfs (I otlii s Mid wile tin r 
tin s\ni]n(uis 1 ( iillition if 
tin t M 1 ) ill l)( pj lit Cl not 
ul)( lit UK ou iflhilil]'. iflli(liuid Aliiuiig 
(bi It liiiiil) 

Siil)( ul iin ( Us icllililis Ml niitc Mining 
biitsiti uisnif, it ( 1 ibniit tlu 
kiK ( (1)1 It kill ) 

siibi 111 1 K c us (illuliti ir iLUlf Mmiiiv, 
bursitis o\oi till lib (bf it 
( Ibow) 

hill L111111 itioii of tin sviiolilI Milling 
liii ng of till iMist |onit iiid 
ti nd( 11 she nil 

(iliiidtrs (lie <f in\ (qinnc ir iiii il sufft i 

iiig fioiu \.\ inch 1 li ludling the 
c 111 iss I siuli ijiini il 

1 Uc^ raj. hist s 1 1 imp I st i 1 ti h gi i] Im mstiununcs 

\V 1 ill I SCI imp 

Ivistci s iriiiJi) I lusi d In tvvi t 
mg < f Lotlim or u ) ilh ii (int hid 
in \v(ir lid) \ irns 
lull inn iti ii uh i it i ii i i li^ - 
n Mit di c isi f 1 the dvin < i sub 
(utiiiious tisiiiis 1 ol tin 
boms (1 till 11 SI ipu 1 ic r 
111 icinn (( i])l isIr t^pi dii 
to \ 1 i\ s I idiuin (1 I lilt I 
1.1 lio jitni siib^l inu 

‘ \ h t ill id III vv .,1 will of tlv t oth II spinnin bv meins of 
kin pdinlkniit is (i kirat si It it I iiiulis 

oti( duo to iiiirurd oil 

In each of these eases whcie the (inplojec is in the 
einployinent in question the pitsuiiiption is that the 
disease is due' to that employment in the absence of evi- 
dence to the lOiitiary - 

' this ipplii s only to woiknun tmplo’vid as miiideis or pii 1 1 r-^ in 
coimcction with the proicss of cotton spinning b> means of self icting 
mules ciiid i.crt.iiii special conditions are laid down as to giving 
notice etc (See Order of 30th April, 19^-4 -S.lv A O 193^, No 314 ) 

* Wofkmon s Compensation Act, Sect 44 
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The Home vSecretary has power to make special schemes 
to cover cases of silicosis and asbcstosis,* and has exercised 
this power in certain cases.- 

Coal Mines. No person may he employed in a coal mine 
unless the owntTS have in force a contract of insurance 
against their liability under workmen's compensation or a 
special trust fund for discharging tliat liability called a 
('ompensation Trust. The indemnity afforded by a con- 
tract ol insurance need not in the ('tLse of incai)acity for 
w^ork extend to payment of compensation payable at a lime 
wh('n the inca})acity is continued for Jioi more than 26 
we(*ks, wlietluT consecutive or not, otlic^r than a paynu‘iit 
payable on the owner becoming bankrupt or making an 
arrangement witJi creditors or tlie licpiidation of tlie 
company wheie tlie latter is tJie owner. 'Hie penalty lor 
contravention is imprisonment lor 3 months maximum 
or a tine of ^fioo maximum, or both. In the case of a 
corporation, tlu' director, manager, secretary, or other 
ofticeT can lie convic'tt'd as well as the corporation. 

There must be exliibited at the colliiTy office in such a 
way as to be easily accessible and easily read by the 
workmen a certifii'ate that the contract ol insurance is 
in lorce or a notii'e signed hy ihe owner, stating that the 
('ompensation Trust ('onforms wnth the Workmen’s 
Compensation (Coal Mines) Art, 1934.® 

An einjToyer is liable for aeeideiits happening to miners 
who are members of rescue brigades formed under regu- 
lations uiid(‘r the Coal Mines Act, 1911, in the course of 
their training or in the course of rescue or ambulance 
work.^ 

Compensation Agreements. No agreement may be 
made between an employer and employee by which the 
latter contracts out of his rights under the Act. A special 

* Wotfnucn's ( nnt/'fnnattfni lit. Si*Lt 47, n,n(J U'orknicti' \ Com 

pcnsation [Sdiru ?s and A\lHsto\is) Act, 1030 

^ Viz Inrii's Jiifhislnes fS ^ , it)-*), 7^) . j*rindiiis 

(S.K O , Nn ^So) . various indnsti i(‘s (S U tSeC) , igzS, No gyt)) 

“ Workmen^ ( owlnnsation (f oal Mines) Act, 1934, Sect 

* Wofkmcn\ Lmiiptnsatwn Ait, 1923, Sect, 34 
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scheme may, however, be made by agreement between 
employer and emphtyee ii' it assures tne islter com- 
pensation on a srale not less favourable to him than the 
scale under tlu' Ael. vSuch a scheme tc» be valid has to 
be certified by the Registrar of l''rieiidly Societies.’ 

With the exception of contracting out agreements, 
however, einjfioyer and employee may make any agree- 
ment as to the amount of compensation payable whether 
as a weekly payment or in redemption of weekly payments 
or otherwise, and the compensation may be paid direct 
by the ('inphwer to the employee. Any such agreement 
has to be registered by the County Court. Similarly, 
when an employer without admitting liability makes a 
compo‘-it ion agreement to iireelude a further claim, 
such agreement has also to be legist ered by the County 
('ourt.“ 

Th(* A( t also j)ro\ ides for the settlement of claims by 
an arbitrator agi ei-d njKin by the ])arti(’S or by a committee 
repre.sent.itive of the employer and employees.® 

h'liially, there is nothing in the Act which pi events an 
injured employer who does not wish to claim compensation 
accepting an m gratia jiayment from his employer. 

Duration of the Workmen’s Compensation Acts. I he 
.scheme ot VWnkmen’s Compensation .set out above' will 
continue until the “appointed dav” for the coming into 
o]»eration ol the National In.suiance (Indu.stnal Tnjiirie.s) 
Act, In general, the jireseiit scheme w'ill apply to 

cases where the right to compensation aro.se in respect of 
employment lielon the “ appointed day.”'* 

J \Vo}l{meii\ ( nmju iistition Ait, 11^5, Set I 31 
® Ibid., Sects 23, 24 
^ Ibid , Sect 21 
* St*e lJe^t ( hciptei 

It hcis been announreil lh.it it is iiilt'iided tluil the ‘'appointed d.iv” 
shall be 5th Inl\, i<)|S Naiumul htsinayift {hidii^tnui U/, 

SeU (i) 
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INDUSTRIAI. INJURIKS ALLOWANC ES 
- lllli NEW SCHEME 

Thl National Iiisui ana* (Indiibtiial Injuries) Act. ic^C), 
dut* to come into ()]KTation on an " apjiointc'd day,’'^ 
makc'S compensation for industrial injuri(*s a social stTvice 
inst('ad of continuing as pail of the system of emplo\er’s 
liability. The administration is liansl('rr(*d Irom tin* 
Hom(' Ofhce to the Ministrv of National Insurance, whicli 
will operate* the scheme by means of a ( entraJ Fund 
made up of contributions from employeis, workmen, 
and the Exchapier. The scheme has the hallowing new 
leatui(‘s 

T. It covers emplo\(‘(l pi‘isons gent‘i«dlv (called 'Tn- 
sLiied persons’'), and not ceMlain dc'fmed classes 

2. Heiielits in disablc'inent aie at unilorin iatc‘s and 
will depc'nd on the d(‘gi(*(* of disablenuMit. not on loss of 
earnings. 

j. The disabk'inent benefit is not capable of being 
C(jmnmted into a lump sum 

4. Instead ol lump sum payments to the depc-ndants 
in fatal easels there is a pension to the \Mdow \Mth allow- 
ance tor a child. In ct*rtain circumstances a ptmsion is 
yra^able to the parent(s) and to an adult relatives 

5. ( laims will be* dealt with by a Pc^nsion Officer, 
subject to rights of apjieal to local tribunals and the 
Industrial Injury Insurance ( ommissionei, whose d(‘cision 
will be final. This supersedes the present proci'diin* of 
arbitration m the county court, subject to apjieal to the 
( ourt of A[)peal and the House of Loids. 

(). M(*dical (iU(‘stioiis, i.e. those relating to the degree 
ol disablement, are to be derided by medical boards. 

7. An advisory council representative of employcTS 


Announced to be ^Lh July, 
128 
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and worknicn in (‘(lual numbers will advise the Minister 
on re/'ulatioiis and other matters tif ])olicy. 

Insured Persons. All persons emplo^'('d under a con- 
tract of ser^'ice, iL'halrjer the amount of their eanuni'';, are 
insured jiersons undei the new Ad. A])pren(ices are also 
included.* 

Fire Brigades. Members and Irainc'cs of jjresciibed fire 
or re.scue brif^ades and first-aid or salvage parlies which 
are set up in factories, works, or mines are within the 
.Act.^ 

Classt's oi employees \\hom the Minister has power to 
except from the Act (bv' Regulations) are ('rO\(‘mment 
emplovee.T,-* (‘inployees of public and local authorities, 
jiersons in subsidiary emplovment, pel sons wliose emjiloy- 
nient is inconsiderable.'* 

INJURIES WITHIN THE ACT 

rile risks in lespect of which allowances under the Act 
are payable to insured persons aie the lollouing-- 

(a) Personal injury caused by aieideiit arising out of 
and in the course of the insured peison’s employment 
(if insurable employment) on or after the “ ajijiointed day ” 
lor the coming into I'lleet of the Act . (The date annoimced 
is 5th July, i()4.S.) 

(h) A prescribed disease or presi'ribed jier.sonal injury 
due not to accident but to the nalme of the insured 
person’s employnn'iit and develojied on 01 alter the 
"appointed day.’’’ 

Regarding (a), the meaning of the term “accident 
ari.sing out of and in the cour.se of the v mplo\ nient ’’ has 
already been explained in the previous ihapter. An 
important cliflerence, however, arises in the treatment of 
accidents arising out of breach of rules or oiclers. 

Acting in Breach of the Regulations. Ihidei the new 

' National Insuroucc {f nda^ti^uil Injurif"^) jlci, 104^1, I'list Sihcdiilc. 

* Ibid , para 8. 

* Ibid , Srct 7h 

* Ibid , l*irsl Siln'iliik*, IMu II. paias 1, 7 

^ Und . Set ts 7 (1 ), “jS ( ' ' 
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Act, if a man is at the time of an accident acting in breach 
of any rules of his employment, statutory or otherwise, 
or of his employer’s orders, or if he is acting without his 
employer’s instructions, the accident is still to be regarded 
as arising out of and in the course of the employment, 
provided the following conditions arc satisfied — 

(a) that the accident would have been regarded as 
arising out of and in the course of the employment if 
there had not been any such breach of rules or orders 
or absence of instructions ; 

(b) that the man’s act was done for the purpose 
of and in connection with, the employer’s trade or 
business A 

INDUSTRIAL DISEASES 

The Act also apjilies to all those diseases and personal 
injuries which are prescribed by Regulations To be so 
prc'scrilH'd, the disease or in)ury must be ihie to the 
nature of a particular employment, and it must havi' 
develo])ed after the Act comes into force. The Act ma\ 
be applied to a disease or injurv in relation to any insured 
persons if the Minister considers it is a risk of tlieii occu- 
pation and not a risk coninion to <dl persons, and that, 
apart from special circumstaiK'es, jiarticular cases can 
be attributed to the nature of the emploj-ment with 
reasonable certainty. 

CONTRIBUTIONS 

The weekly rates of contribution are’- — 

J mplvMf Jn^iind Pii^on 


Man tJvtT ih 

4d 

\d 

'W liman u\(*r i8 



ho} iindei ih 

2\d 

zid 

tjiil under 

2d 

2d 


The contribution must be jiaid ni n'spect of each wet'k 
of employment, including a wi*<'k in which a person is 
employed only for part of the week.® 

' Nniional [lndu\tnal Ihjuius) \(t, Sect S 

^ /bid , Sccoml Si liediik' 

** Ibid , Si'( t j (z) 
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Liability to Pay Contributions. Tho employer is in the 
first instance liable to pay both the employer’s contribu- 
tion and that of the insured ])erson, but he has a right to 
recover the latter up to £io.^ 

Where a person works for no money payment, the 
employer must j)ay both hi-, own and the employee’s 
contril)utioii and may recover nothing from the 
latter.2 

Absence from Work. The eni])l()vee’s absence from 
work for part of a week does not relieve either th(^ em- 
ployer oi hinistdf fnmi paving the whole coninbution for 
that wv»*k, if he is in fact employ(‘d part C‘t tlu* week. 
Where, liOWev(‘i, he is not at work for cmv jiart of th(* 
week (i.e. Sunday midnight to Sunday midnight), (iuJ 
he receiv('s no w^ages for that \veek or any part of it, no 
contribution is payalile. 

( oiitribiilions aie not payable — 

(1) where the absenct' is .solely due to a specific 
disease or disablement (bodily or mental) ; 

( 2 ) where wagt's are jiaid in respect ( t some day or 
days on which the employei' does not work in a normal 
w'orking week. 

Exemption from Contributions. The Minister has jiowvr 
to exempt by Regulations (talain class(‘s of insured 
p(Tsons from payment of contributions, vi/. — 

(r/) mariners and airmen whf) are not domiciled or 
resident herv , 

{h) pcTsons in subsidiary employnu'iit ; 

(c) piTsons whos(^ employment is incouMderable. 

In the case of (b) and (c), employers may also be 
exempted from paymtuit of contributions.*'* 

Benefits. A chila who is an insured person is ('xempt 

' i\ati<wul hi^HHAJUL [I luiitsi} ml ln)ii}us\ Uf Si rK 3 |i) 4. 

^ Ibid , StM t (4) 

^ Ibid Seel 77. Second Scliediile, Pari J I 
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from contributions while h( is still within the age of com- 
pulsory school attendance so also is his employer during 
the same peiiod ^ 

In lesptct of industrial diseases Regulations may 
modify the scales and condition'- i elating to Injury and 
Disablement Henefits 

INJURY BENEFIT 

Injury bent tit of ^5s a week oi 7s (id for aiiv clay 
of incapaeity is ju\.iblt ten a maMinum eif 15b da^ s from 
the accident No benefit is pa^ ible itir the fust thiee 
days aftei the accident unless the ptistm is me ipiblt of 
work AS a result eif the aeeidriit 011 not less than twehe 
days during tlie jie nod of 156 elavs 

Young Persons Injury benefit while uneltr stienteen 
IS 22s 6d and between seventeen and eighteen j'js qd 
per week 

Increase of Injury Benefit In|ui^ benefit is increased 
b\ 7s (id foi a child and i(»s fen wife eir other adult 
dependant of the prescribed clisses 

DISABLEMENT BENEFIT 

A pcison is entitled to disablement benefit in each of 
the following cases (1) when as a it suit eit the accident 
he IS At the end of the injury benefit period suflciing 
from loss of ph\sical or mental faculty which is likely 

I it f /)t iff mini ! } i n 


f hi iflfmtvf H fl\ I ff 

I 

> I < 

7 

^ 7 

5 2^ ( 

4c iS 

5 M <> 

* Q 


* \ifiwilln ityiJic {t n i njtiu ) 1 t Sect 7^(1) 

- beet i« mi 7hml Scluduk 
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to be permanent; {z) when at that time h(' is sutiennf; 
from substantial loss of physical or mental faculty, i.e. if 
the disablement is assessed at 20 per cent or more (see 
below) ; (3) when alter the end of the injury benefit period 
he becomes subject to a loss of physical or mental faculty, 
which is substantial and likely to be permanent. If a 
person suffers disfigurement as a result of the accident, 
that by itself is counted as loss of physical faculty.' 

The Minister lays down by Regulations what loss ot 
faculty will amount to 100 per cent, and other disabilities 
will be asses.sed by reference thendo. Disabilities are 
taken into account whether or not they involve loss of 
earning ])ower or additional e.xpcnse. If a final assessment 
cannot be made because ol the possibility of changes, a 
provisional assessmnit must be made for a shorter period 
of reasonable length ha\dng regard to the condition and 
the possibility of changes. 

Percentage Less than 20 per cent. Disabk'inent benefit 
classified to be less than 20 per cent disablement carries 
onlv the right to a dis<dilerapiit gratuity. This amount 
will be fixed by the Minister in rucoidaiKe with the length 
of the period taken into account and the degree of disable- 
ment, and it will not exceed (,150. The scale will be the 
same for all persons, e.xcept that a lower amount may be 
fixed where during part of the peiiod the claimant was 
under eighteen. It cannot, hemever, be less than half 
the amount hi* would leceive if he were oyer eighteen for 
the whole of the jicnod, or, in the case of a person who 
was then over seventeen, less than three-fpiaiteis. 

Percentage Over 20 per cent. Assessment foi 20 per 
cent or over giv’es the right to disablement pension and, 
if granted till a definite date, ct'ases on the death of the 
insured person before that date. Threi'-ijuarters of the 
rates only are payable for a period between the ages of 
seventeen and eighteen, and half the rates while under 
seventeen (unless an increased pension for a child or adult 
dependant is payable). 

‘ National fnsiiraJKi' {J intustmil lnjitnf\) l(/ Srtl 7 (j) 
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WHEN PENSION CAN BE INCREASED 

1. For unemployability — 20s. per week. 

2. For special hardship — ns. 3d., i.e. if the pensioner 
(«) is incapalde, and likely to remain pormanintly in- 
capable, of following his regular occupation, and (b) is 
incapable of following .suitable eniplo5mient of a .similar 
.standard. 

A person may not receive tliis increase of pension while 
he is entitled to the increase for unemployability.^ 

Constant Attendance. A pension payable for 100 pei 
cent disability may be increased if, as a result of the loss 
of faculty, the pensioner requires constant attendance. 
No such increase is payable while the pensioner is receiving 
medical treatment free of charge in a hospital or similar 
institution.® 

Treatment in Hospital. WHn're a pensioner enters a 
ho.spital, etc., for receiving approved treatment, he is to 
be considered as having had his disablement assessed at 
100 per cent. 

Children. A pensioner with a child or children who is 
entitled to an increase for unemiilovability or hospital 
treatment is entitled to an increase of 7s. <)d. 

Adult Dependants. Increase for adult dependants is 
paid to a disablement pensioner where an increase for 
unemployability or ho.spital treatment is payable. 

An increase lor an adult dependant may only be made 
for one person for one period. 

DEATH BENEFIT 

Widows. The dec(;a.sed’s widow is ('iititled to death 
benefit if at his death she was residing with him. 

The rate of pension is 30s. per week in the following 
cases : (a) so long as the widow is entitled to a children's 
allowance (see below) ; (b) where she was over fifty at 
the deceased's death or has become fifty while in receipt 
of children’s allow'ance; (r) where at the date of the 

' \at}nv(il hisurame [hiii\4\tnti( lit, Sect ii|. 

^ Unit , Sect 1 5 
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death she was permanently incapable of self-support. 
In all other cases the rate of pension is 20s. per week. 

Widowers. A widower of an insured person d5nng in 
consequence of the injury is entitled to a pension for life 
of 30S. per week if at her death Ik' was being wholly or 
mainly maintained by her and was permanently incapable 
of self-support. 

Children. If the deceased leaM's a child there is an 
allowance of 7s. 6d. per week. 

A dependant parent is entitled to death benefit of 20s. 
a w'eek ; 30s. if both parents. A dependant relative will 
.subject to certain prescribed conditions be entitled to a 
pension of 20.S. per week. 

No relative is entitled to a relative’s pension where 
there is some other jierson entitled to a pen.sion as a 
widow, widower, or parent. 

Forfeiture of Benefit. Regulations may provide for 
forfeiture of injury benefit for [a) acting in a maimer 
calculated t(j retard recovery, or {h) failing to comply 
with any Regulations to submit to medical examination 
and treatment, or (c) failing to attend a training or 
rehabilitation course, or {d) failing to makt' a proper 
claim or give notice in the jiroper time in connection 
with any proceeding.s to determine a claim to benefit, 
or (e) wilfully obstructing or committing misconduct 
in connection with anv medical examination or treat- 
ment or course of training or rehabilitation. l»ut in the 
case of («), (b), and (e) the maximum period of forfeiture 
is six weeks. 

PROCEDURE FOR MAKING CLAIMS AND SETTLING 
DISPUTES 

Instead of claims being madt> against the employer, 
they will be made to the Mini.ster, and instead of disputes 
being referred to the County Court Judge the Act allocates 
functions to ; 

(1) The Minister of National Insurance. 

(2) The Industrial Injuries Commissioner. 
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(3) Local A])peal Tribunals. 

(4) Insurance Officers. 

(5) Medical Boards. 

(6) Medical Appeal Tribunals. 

Local appeal tribunals are to consist of a chairman 
appointed by the Minister, persons repre.senting em- 
ployers and a similar number representing insured persons. 

Medical boards are to be appointed by the Minister, 
and consist of medical practitioners, on(' of whom is to 
be appointed chairman. Medical appeal tribunals are 
to be appointed by the Minister, and consist of a chairman 
and two medical practitioners. 

Claims to Benefits. All elaims foi benefit in the first 
plac(* have to be made to an Insurance Offici-r. He must 
consider the claim immediately. If no "special question” 
arises, hi' must either refer the case to the local appeal 
tribunal, or must himself decide the case. The Insurance 
Officer must so far as possible make such reference to 
the local appeal tribunal within fourteen days of its 
being submitted to him.^ 

A dissatisfied claimant, or a in'rson whose right to 
benefit (e.g. one of a number of relative's who claim 
relative’s benefit) may be afferti'd by the decision, may 
appeal from the Tnsuranci' Offict'r to a local aj)peal 
tribunal in the prescribed time and manner. If a " s]iecial 
question” has been duly decided and the decision on that 
fjut'stion is the only ground of decision, it will be iK're.ssary 
to obtain leave of the chairman of the appeal tribunal 
before the appeal can be proceeded with. A local appeal 
tribunal must record each of its decisions in writing, with 
a statement of its findings on material questions of fact.“ 

Further Appeal. An appeal lies to the; Commis.sioner 
from any decision of a local appeal tribunal within three 
months of its decision or such further period as may be 
allowed by Regulations or the Commissioner may for 
special reasons allow. Such appeal can be brought only 

' National Uihu^ance [ifiduslrial fnfunrs) Aft, Soct. 4*). 

- Ibid., Sect. 4^. 
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with loav'e of the tribunal or the Commissioner. The 
following may appeal— 

An Insurance Officer ; 

A claimant, person entitled to benefit, or persons 
whose right to benefit may be affected by the decision 
appealed against ; 

An association of employed persons (e.g. a trade 
union) to which the claimant or beneficiary belonged 
at the date of the accidi'iit; 

In the case of death benefit, an association of em- 
ployed persons of which the deceased was a member 
at the time of the accident. 

Leave to appeal must be granted if a principle of 
importance is involv('d, or if then' arc any other special 
circumstances. The local appeal tribunal must record 
in writing their reasons for granting leave to appeal.^ 
"Special c|ue.stions” are: (i) tho.se relating to insurable 
employnK'nt ; payment ol contributions ; increase of 
disablement pi'nsion in n-spect of the need of constant 
attendance ; limitation of benefit payable in respect of 
death. 

The abo\’e are questions to be detc'rmined by the 
Minister.* 

(2) Onestions as to children, which are to be decided 
as similar questions arising under the h'amily Allowances 
Act, 1945. 

(3) “Disablement (juestion.s,’’ to be decided by a 
medical board or mi'dical apjx’al tribunal.® 

An appeal lies from the Minister to the High Court 
on a point of law arising from special questions as to 
insurabh' employment and payment of contributions, or 
the Minister may himself refer such point of law to the 
High Court. The Minister may review the decision given 
on any special (jnestion if new facts are brought to his 
notice (but not while such an appeal is pending). The 


^ National Insuranre (Industrial fnjunt\) Ait, 1046, Sect. 47. 
* Ibid., Sect 36. 

» Ihid. 
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decision of the High Court on a reference or appeal is 
final, i.e. there is no further appeal to the Court of Appeal 
or House of Lords, and the Minister may be ordered to 
pay the costs of any person, irrespective of whether the 
Minister is successful or appeals.^ 

Procedure on Disablement Questions. The case of every 
claimant for disablement benefit must be referred by the 
Insurance' Officer to a medical board for the disablement 
questions to be determined. An appeal lies from the 
decision of a nu'dical board, to a medical appeal tribunal. 
No appeal lies against a provisional assessment for two 
years from the first reference of the case to a medical 
board.* 

Fresh Evidence on Disablement. Decisions of a medical 
board or medical appeal tribunal may be reviewed on 
the ground (ff non-disclosure or misreiuesentation. An 
asse.ssmeiit of the amount of disablement may be reviewed 
on the ground of substantial and unforeseen aggravation 
of the results of the injury, if .sub.stantial injustice would 
be done by not revising it. No assessment may be re- 
viewed, except with the leave of a medical ap])eal tribunal, 
less than five years from the date on which it was made, 
or, in the case of a provi.sional assessment, six months.* 

DECLARATION OF LIABILITY 

A claimant may ask to have the que.stion decided 
whether or not tht‘ accident was an "industrial accident" 
(i.e. one arising out ot and in the course of insurable 
employment) even though the claim is disallowed for 
other reasons; and even without making a claim an 
insured person may ask to have such question decided. 
There is an ajqjcal to the local appeal tribunal and the 
Commissioner against a n'fusal. (The only ground of such 
refusal is that it is unlikely that the question will need 
to be decided for the purpose of a claim.)* 

^ National Jnsuranic (Industrial Injuries) Act, ig40, Sect. 37. 

“ Ibid., Sect. 3Q. 

® Ibid., Sect. 40. 

^ Ibid., Sect. 49. 
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Review of Decisions. The decision of an Insurance 
Officer, a local appeal tribunal or a Commissioner may 
be reviewed at any time by an Insurance Officer or referred 
by him to a local appeal tribunal on the ground of a 
mistake or change of circumstances or because the decision 
of a special question has since been revised. A decision 
that an accident is not an industrial accident may not 
be reviewed, and a decision that the accident was an 
industrial accident may only be reviewed on the ground 
of misrepresentation of a material fact. A decision given 
on a review, and any refusal to review, are subject to 
appeal.^ 

Cases before local appeal tribunals or the Commis-sionpr 
will be in public, except where otherwise decided by the 
Commis-sioner or tribunal for special reasons, and the 
K(’gulations may proA'ide for a party to be represented 
at the liearing by a profes.sional or any other i)eison.* 
Benefit is payable under an award, although an appeal 
is pending, and is nevei rec<iverable except in cases 
where, on review or apjieal, a jiension is given instead of 
a gratuity or allowance or vice versa.® 

INJURY CASES BEFORE THE ACT 

The Workmen’s Compensation Acts continue to apply 

to cases where the right to compensation aro.se in respect 

of employment before the "appointed day." 

^ Xaiional hisHnout {Ivdn->tnal hijum.) Ar/, Sect ,*)<>■ 

* /hid., Sect. 51. 

^ Ibid., Sect. 5J. 
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THE LAW CONCERNINC; TRADE UNIONS AND 
TRADE ASSOC IATIONS 

The principal statutes aflecting the position in law of trade 
unions and employers’ associations are the following — 

Trade Union Act, 1871. 

Conspiracy and Protection of Properly Act, 1875. 

Trade Union Act (1871) Amendment Act, 1876. 

Trade Disputes Act, igoO. 

Trade Union Act, 1913. 

The subject can conveniently be dealt witli under the 
following headings — 

(a) Status. 

(b) Legislation. 

(c) Registration ; registered unions. 

{d) Limitation of powders. 

[e) Strikes and lock-outs. 

(/) C'onspiracy and statutory offences. 

Unless otherwise staled, the term "trade union" 
throughout this chapter includes unions of employers 
("employers’ associations”) as well as of employees. 

Status. A trade union, within the meaning of the 
statutes mentioned above, is any combination whose 
principal objects are under its constitution, (i) the regu- 
lation of the relations between employees and employers 
or between emphiyees or between employers or the im- 
posing of restrictive conditions on the conduct of any 
trade or business, and (2) the provision of benefits to its 
members.^ These objects are called "statutory objects,” 
but the fact that a union has other objects in addition to 
the statutory objects will not prevent it being a trade 
union. ^ A trade union branch may also be a trade union.® 

^ Trade Union Act, 1913, Sects. 1-2. 

2 Ibid , Sect I. 

■* Trade Disputes Act, 1906, Sect. 5 (2). 
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The following have been held noi to be trade unions 
as failing to satisfy the above definitions — 

A society of composers and i)ublishers formed for the 
protection of musical copyright (the ground of the de- 
cision being that the principal object of the society was to 
enforce the rights of its members, not to impose restric- 
tive conditions on the conduct of their business).^ 

An association whose principal object was the acquisi- 
tion of patent rights, though also empe^wered to regulate 
output and price.® 

An association to promote and i)rotect a certain branch 
of trade, witli power to punish members guilty of dis- 
lionourable trade dealing or of refusing arbitration of 
disputes.® 

Hefore tlu' Trade Union Act, 1871, was passed, trade 
unions were unincorjDorated societies without express legal 
n'rognition, and, if their objects weie against public policy 
as bt'iug in iinreasoiiLdde leslraint of 1rade, were illegal. 
(lu)r the pmu iples governing th(‘ legality of restraint of 
trade, see pages The Act in question freed trade 

unions from the illeg*ility consequent on being regarded 
as against piilfiic policy ; the exact nature of the change 
IS explaiiK'd later. In addition, the same Act allows 
trade unions to become' registered, and, by virtue of 
registration, to enjoy certain privileges set out later 
(page 

There are, therefore, four classes of trade unions which 
the law recognizes, and which differ from each other in 
legal status — 

{a) Those which derive' their legality from the 1871 Act 
and are not registered. 

(6) Those which derive their legality from the 1871 Act 
and are registered. 

^ VerfoniJiii^ Riglit Society v 1 -otidon Tht'alre of Varit‘tie&, 1.1924] 
A.C.i. 

2 British Asscjcialioii of (Uass Bottle Manufacturers v. Neitlelold 
(j<H 1). 27 T L R *527 

• Mcrnfield, Ziegler Co. v, London Cotton Association, Ltd. (1911), 
IU-, L T K. 97 

f>— (L.61H6) 
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(c) Those which are legal apart from the 1871 Act 
(i.e. at Common Law) and are not registered. 

[d) Those which are legal apart from the 1871 Act and 
are registered. 

Legislation. No action of tort may be brought against 
a trade union, nor against any of its members or officials 
as a representative of the union (i.e. so as to make the 
union liable).’ 

The fact that a trade umon has purposes wliich arc 
in restraint of trade is not sufficient to make it illegal, 
either in the sense that its members become thereby liable 
to be prosecuted (e.g. for conspiracy), or in the senst' that 
agreements or trusts are not binding in law.* 

But, although the law does not render the agreements or 
trusts of the trade unions which it legalizes * invalid, if 
renders certain specified kinds of agreements -unenforceable , 
since it prohibits actions being maintained with the object 
of directly enforcing them or lecovering damages for their 
breach. These are — 

1. Any agreement between members of a trade umon 
as such concerning the conditions on which any members 
for the time being of such trade union shall or shall not 
sen their goods, transact business, employ, or be employed. 

2. Any agreement for the payment by any person of 
any subscription or penalty to a trade union. 

3. Any agreement for the application of the funds of 
a trade union — 

{a) To provide benefits to members; 

(6) To furnish contributions to any employer or 
workman not a member of such trade union, in 
consideration of such employer or workman acting in 
conformity with the rules or resolutions of .such trade 
union ; 

’ Trade Disputes Act, jgot). Seel. 4 
■ Trade Union Art, 1871, Sects 2-j 

» The provisions as to unenforceable aj»reempnts do not apply to those 
trade unions which arc legal apart from the 1871 Act. viz those classed 
(f) and (d) above Swaine v Wilson (1889), 24 Q.B I) 252, Gozney v. 
British Trade and Provident Society, [1909] iK B qot 
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(c) To discharge any fine imposed upon any person 

by sentence of a Court of Justice. 

4. Any agreement made between one trade union and 
another. 

5. Any bond to secure the performance of any of the 
above-mentioned agreements. 

It is to be noted that the prohibition does not extend 
to all actions concerning such agreements, but only those 
in.stilut(‘d fiy the purpose of directly enforcing them (or 
recovering damages for their breach). It has been held 
that such legal ])roceedings are intended as have for their 
object the (»btaining ol some personal benefit by the 
plaint if I.' The following are cases where the prohibition 
was held not to apply - 

A claim by a trade union agaiiivSt one of its branches 
tor an injunction to prevent the branch rnisappljdng 
funds. 2 

A claim by a member of a trade union against the 
trade union lor an injunction to prevent the payment of 
strike money otherwise than in accordance with the 
rules. “ 

A claim by a trade union against one of its branches 
for a declaration that a resolution for secession passed 
by the branch was not valid under the rules of the union, 
and for an injunction to prevent dissipation of the funds 
as the result of such secession.* 

An action against a trade union to compel restoration 
of misapplied union funds.** 

A claim by a member of a trade union for an injunction 
to prevent the union making a levy upon its members 
for a purpose not authorized by the rules.® 

An action on an account stated brought by a member 
of a trade association against the other members, the 

* Yi)rkshirc Miners’ Association 7' flowden, [1903] 1 K.li 328 

® McLaren v Miller (1880), 7 K 867. 

Yorkshire Miners' Association w Ilowden, [1003! A.C. 250 

* Cope V. CrossiTighcim, [1909] 2 Ch. 14b. 

^ McOowall V McGhee (10 ij), 2 S.L.T, 238. 

® Steele v. S. Wales Miners' Federation, [1907] i K.li. 361. 
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plaintiff being entitled under the rules of the association 
to receive from a pool of excess profits certain amounts 
on the basis of montlily accounts received from the 
association.' 

An action by a member of a trade union against the 
union for a declaration that a proposed amendment of rules 
to the effect of requiring the members to make contribu- 
tions for Parliamentary purposes was ultra vires 

An action by a member of a trade association for a 
declaration that his membership had not ceased under 
the association’s rules by liis selling his business to a 
partnership in which he had a share (the court holding 
that the question was not one of enforcing an agreement, 
but was antecedent to any such question).® 

Application for directions as to the distribution of the 
funds of a trade union on winding-up.* 

In the following cases, on the other hand, it was held 
that actions were not maintainable in consequence of the 
statutory prohibition — 

An action by a trade union against one of its branches 
for an injunction to prevent misapplication of funds and 
for payment to the parent union of that part of the branch 
funds which were not required for the branch expenses.® 

A claim by a member of a trade union against the union 
for an injunction to prevent the union imposing certain 
fines, the court holding that the claim was in effect one 
to enforce rules for the benefit of a member.® 

A claim by a member of a trade association against 
the association for an injunction to prevent the associa- 
tion putting into force a fine imposed upon the member 
for non-compliance witli its rules.’ 

^ Evans & Co I-tcl. v. llcathcotc, [1918] 1 K.B. 418. 

® Osboino V. Amalgamated Society of Railway Servants, [1910] 
A.C. 87. 

" Johnston v. Aberdeen Master Plumbers' Association, S.C. 62. 

* Stride V. Swansea Tin Plate Co. (1887), 36 Ch.D. 562. 

® Duke V, Littleboy (1880), 49 L.J. Ch. 802. 

" Mullett i;. United French Polishers, London Society (1904), 20 T.L R . 
595 . 

^ Rae V Plate Glass Merchants Association, 56 S.L.R. 315. 
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Taking the classes oi unenforceable agreements set out 
above (page 142) one by one, we have to note the following 
decisions — 

1. An action by a member of a trade union to restrain 
the union from expelling him for participating in his 
employer's profit-sharing scheme is not an action for en- 
forcing an agreement between members c«jnceming the 
conditions of their employment, and is therefore main- 
tainable.' 

2. An action by a member of a trade union, who had been 
wrongfully expelled on the ground of non-payment of sub- 
scriptions, to compel the union to reinstate him is not an 
action for directly enforcing an agreement for the payment 
of a subscription, and is therefore maintainable. 

3. An action by a trade union against a member to 
recover accident benefit paid to him by the union, but re- 
covcrablefrom him on his resumption of employment, is an 
agreement forthe application of tradeunionfundstoprovide 
benefits to members and is, therefore, not injintainable.® 

"Benefits” must be understood in its ordinary meaning 
in connection with friendly and provident societies so as 
to include, e.g. .sick benefits, disablement benefits, funeral 
benefits, but not payment to a member of his costs in 
legal proceedings.'* An action by a nominee to recover 
death benefit payable in respect of a deceased member 
is an action to enforce an agreement to provide benefits 
to members and is, therefore, not maintainable,’ and, 
similarly, actions in such circumstances by personal 
representatives “ or by assignees ; ' but it was otherwise 

^ Hrj-ithwaite v AmalgaTnatod SoLicty ol raiy)i’TitLTb. iQ22l 2 A C. 

44(1 

■ Hlatkall v Nalinnjl l^riioii of roiiiuliy W akn s (iqj T.L R. 

431 

® Baker v. Ingall, |ii)i2l ^ K B 106 

‘ Lees V. Lancashire and Cheshire Miners' Association (tqoh), Tinier 
uewhiidper, 20th June 

^ Crocker v. Knight, |iHq 21 i Q B. 703. 

® Russell If. Amalgamated Society of Carpeiilcis and Joiners, |‘iQi2j 
A.C. 421. 

^ Winder v. Guardians of Kingston-upon-IlulI. etc. (1888), 20 Q B D. 
412. 
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where a dependent of a member sued in his own right to 
recover benefit to which he was entitled under the rules in 
the event which happened of the member becoming insane.^ 

(4) and (5) do not need comment. 

Registration; Registered Unions. A trade union may 
not be registered as a company or as a friendly society 
or as an industrial and provident society.® 

No trade union may be registered if any of its objects 
are illegal,® or if its principal objects are not those given 
in the definition of a trade union (page i.^o).'* 

The procedure to be followed in registering a trade 
union is that any seven or more meinliers subscribe their 
names to the rules of the union,® and application is made 
to the Registrar with printed cojiies of these rules and 
the names and titles of the officers ® The Registrar is the 
Registrar of Friendly Societies in England, Scotland, or 
Ireland, as the case may be ; '' and the trade union must 
be registered in the country (England, Scotland, or Ire- 
land) in which it has its registered ottice ® If a trade union 
has been in operation for more than a year before the 
date of its application for regi.stration, tin' application 
must also be accompanied by a general statement of 
receipts, funds, effects, and expienditure in the same form 
as the annual statement (see below, page 14S). 

No trade union may be registered under a name iden- 
tical with that of any other existing trade union, or so 
nearly resembling it as to be likely to deceive the members 
or the public.** 

A subsequent change of name needs the approval of 
the Registrar and the consent of two-thirds of the total 

^ Love V AmaiKamaled Society of I-ithopraphic Printers 11012] 
S C T078 

^ Trade Union Act, 1871, Std 5 

* Ihid , Sect 6 

* Trade Union Act, 1013. Sect 2 

* Trade Union Act, 1S71, Sect 0 

* Jbid , Sect. 13 

’ Ibid , Sect 17 

** Trade Union Ait (i8ji) Amendment ^rt 1870 St‘( t 0 

* Trade Union Act, 1871, Sect 3 (3) and R v Rcpisti.ir of brundly 
Societies, L R (1881), 7 Q B D 745, 747 
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membership.^ It will not take effect until registered and, 
for this, written notice of the change, signed by seven 
members and countersigned by the union secretary, and 
accompanied by a statutory declaration of compliance 
with the provisions of the Act, has to be sent to the 
Registrar.* A change of name will not affect any right 
or obligation of the union or of a member or any pending 
legal proceedings.® 

The rules of a registered trade muon must contain the 
following provisions — 

1. The name of the trade union and place of meeting 
for the business of the trade union. 

2. The whole of the objects for wliich the trade union 
is to be established, the purposes for which the funds 
thereof shall be applicable, and the conditions under 
which any member may become entitled to any benefit 
assured thereby, and the fines cuid forfeitures to be im- 
posed on any member of such trade union. 

3. The manner of making, altering, amending, and 
rescinding rules. 

4. A provision for the appointment and removal of a 
general committee of management, of a trustee or trustees, 
treasurer, and other officers. 

5. A provision for the investment of the funds, and 
for an annual or jxjriodical audit of accounts. 

6. The inspection of the books and names of members 
of the trade union by every person having an interest 
in the funds of the trade imion. 

7. The manner of dissolving the trade union.* (A copy 
of the rules must be delivered to every person on demand 
on payment of a sum not exceeding one shilling.)'* 

Every registered trade union must have a registered 
office,® and must send annually to the Registrar in the 

* Trade Union 4rt (1871) Amendment Ad, 1876. Sect 11 

* , Sect 13 

’ Ibid. SpcI II 

* Trade Union Ait, 1871, Sect. 14 »iml First Schedule* 

■* Jhid , Sect 

^ Ibid., Sect J5 
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prescribed form (i) a statement of receipts, funds, effects, 
and expenditure, lowing assets and liabilities and show- 
ing separately the expenditure in respect of its several 
objects. (Every member of the union is also entitled to 
receive a copy of the statement free of charge.) (2) a 
copy of all alterations of rules and changes of officers 
during the year of account and a ropy of the rules then 
in force.* 

A trade union carrying on business in more than one of 
the countries of the United Kingdom must send copies 
of the rules and amendments to the Registrar in each 
country in question.® 

A trade union may also, instead of applying for registra- 
tion, apply to the Registrar for a certificate that it is a 
trade union within the meaning of the Acts ; the Registrar 
has to grant the certificate if he is satisfied that its 
principal objects are those given in the definition. (Page 
140.) 

A certificate of registration may be withdrawn or can- 
celled by the R(*gistrar at the reqne.st of tlie trade union 
or on proof that the certificate was obtained by fraud 
or mistake, or that any one of the purpo.ses of the trade 
union is illegal or that the trade union has wilfully, and 
after notice from the Registrar, violated any of the 
provisions of the Trade Union Acts, or has ceased to exist. 
The Registrar must give at least two months’ written 
notice to the trade union, except where the cancellation 
is at the trade union’s own request or on the ground of 
an unlawful piirpo.S(.' (in the latter case the certificate has 
to be cancelled forthwith).® A certificate that a union is 
a trade union within the meaning of the Acts may also 
be withdrawn by the Registrar if satisfied after giving 
the union an opportunity to be heard that it is no longer 
justified.* 

An appeal lies to the High Court from a refusal to grant 

* Trade Union Act, 1871, Sect ib. 

® Trade Union Act (1871) Amendment Act, 1876, Sect. 6. 

» Ihid . Sect 8. 

• Trade Union Art, IQ13, Sect 2 (3). 



LAW CONCERNING TRAOE UNIONS I49 

or from a withdrawal of a certificate of registration or 
of a certificate that a union is a trade union.' 

A registered trade union or a branch of it may purchase 
or take on lease in the names of its trustees land to any 
extent, and may sell, exchange, mortgage, or let land. 
There is no obligation on any purchaser, assignee, mort- 
gagee or tenant to inquire into the trustees’ authority 
for any such transaction and the trustees’ receipt is a 
good discharge.* A union has no power to take by 
devise.® 

All the property, real and personal, of a registered trade 
union is vested in and is under the control of the trustees 
of the union for the use and bcrnTit of the union and the 
members, and the property of a branch of a registered 
union is vested in, and is under the control of, the trustees 
of the branch unless the rules provide for it to be vested 
in those of the parent union. On the death or removal 
of a trustee the property ve.sts in the succeeding trustees 
without any conveyance or assignment, except that .stocks 
and securities in the public funds of Oreat Ih itain and 
Ireland have to be transferred into the names of th(' new 
trustees.^ h'urther, in the case of stock transferable at the 
Bank of England or the Bank of Ireland, the Registrar on 
written application from the secretary of the union and 
three members may direct its transfer to the names of 
any other persons as tnistees if he is satisfied that any 
person in whose name the stock stands is abroad, becomes 
bankrupt, files any pc'tition, executes any deed of as.sign- 
mont, arrangement, or composition, becomes a lunatic, 
is dead, or has been removed from his ollicc, or if it is 
unknown whetlier he is alive or dead; the transfer 
must be made by the surviving or continuing trustees, 
and failing them, by the Acconntant-fieneral or Deputy 

* iraJc Union Ait, 191J, Sect. 2 (4). (For the rule's Rf^vcTiung this 
right of appeal see S R. and O. (1Q13), No 1274/L. 27 ) 

* Trade Umon Act, 1871, Sect. 7. as amended by Sect 207 and 
Schedule 7, Law of Property Act, 1925 

* In re Amos Carrier i/. Price, [iSgij 3 Ch. 159 

* Trade Union Act, 1871, Sect 8; Trade Union Act (1871) Amendment 
Act, 1876, Sect. 3. 
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or Assistant Accountant-General of the Bank in 
question.^ 

A member of a registered trade union has the power 
of nominating a person to receive benefit payable upon 
the member’s death, not exceeding £ioo. The nomination 
must be in writing and sent to the registered office of 
the union, and a nomination may be revoked or varied 
in a similar manner. Any peison may be nominated 
(except an officer or servant of the union who is not 
husband, wife, father, mother, child, brother, sister, nephew 
or niece of the nominator), but the union may limit by 
rule the scope of the persons wffio may be nominated. 

If a member of a registered trade union ^ who is tmtitled 
to a sum not exceeding £joo from the union funds dies 
intestate and without having made a nomination, the sum 
is payable without letters of administration to the jierson 
whom a majority of the tnistees of the union judge to 
be legally entitled to receive it (i.e. under the law of 
intestacy).* If a member who dies without making a 
nomination was illegitimale, the sum in (iuestion may l)e 
paid by the trustees of the union to the pc'rson or persons 
who in the opinion of the majority of them would have 
been entitled if the member had been legitimate. Trustees 
making any payment under these provisions will b(‘ pro- 
tected in the event of an adverse claim.'’ If the nomina- 
tion is in respect of a sum exceeding £So net, the trustees 
must require production of a duly .stamped receipt for 
the death duty payable or an Inland Revenue Certificate 
that none is payable; where the personal property 
of the deceased exceeds [too, any one payment of a sum 
under the above provisions does not affect liability to 
probate duty.* 

The trustees of a registered trade union are not liable 

^ Trade Union Act (1871) Amendment Act, 1876, Sc(t 4 

* Lavin V Henlev (igio), T02 LT 5(10 

* Trade Union Act (1871) Amendment Act, 187O. Sect 10 

‘ Provident Nominations and Small Intestacies Act, 1883, Sect 7 

* Ibid , Sects 8, q. 

* Provident Nominations and Small Intestacies Act, 1883, Sect 10 
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to make good any deficiency in the union lunds, but 
are liable only for monies actually received by them on 
account of the union.' 

A registered trade union has the right of bringing or 
defending in the names of its trustees or other officer 
authorized by its rules any legal proceedings relating to 
property, right, or claim to property of the union, and 
the proceedings are not aflectcd by the death, removal, 
or resignation of any such officer.® 

A registered trade union is entitled to exemption from 
income tax under schedules A, C, and D in respect of in- 
terest and dividends applicable and applied solely for the 
purpose of provident benefits, if the union is precluded 
by its rules or by statute from a.ssuring to any person 
a lump sum benefit of more than £^^oo or an annuity of 
more than £52. (Provident beiK'fits in this connection 
include benefits authorized by the rult'S of the union 
payable to a member during sickness, incapacitation from 
personal injury or unemployment, to an aged member 
as superannuation, to a member who has met with an 
accident, or has lo.st his tools by fire or theft, and funeral 
benefit on the death of a member or member’s wife, and 
provision for the children of a deceased member.)® 
Every treasurer or other officer of a registered trade 
union has to render to the trustees or to the members at 
the times prescribed by the rules, or upon being required 
to do so, an account of all receipts and expenditure, of 
the balance in his hands, and of all bonds and securities. 
The trustees must have the accounts audited by a fit and 
proper person appointed by them, and after audit the 
treasurer must, if required, hand over the balance to the 
trustees and all other union property, books, and effects ; 
otherwise the trustees may sue him for these and will be 
entitled to their full costs as between solicitor and client.^ 
Further, any person obtaining by misrepresentation, 

* Ttade Union Act, 1871, Sod to 
< * Ihtd , Sod Q 

3 Income Tax Act, iqifi. Sect ^9. 

^ Trade Union Act, 1871, Sed Ji. 
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willully withholding^, fraudulently applying, or wilfully 
applying to purposes not authorized by the union rules, 
any property, books, or other oftects of a registered 
trade union may be summarily ordered l)y a court of 
summary jurisdiction, on the complaint of the Registrar 
or ol any person on behalf of the union, to make redeUvery 
or repayment .iiul to pay a penalty not exceeding £20, 
and costs not exceeding £1 ; in default lie may be impris- 
oned for a period not exceeding three months, with or 
without hard labour." 

It will be clear from the above j)ro visions that a regis- 
tered trade union has a considerable number of advan- 
tages over an unregistered trade union. While it is not 
made clear in the Act of i87() whether such provisions 
as those relating to dissolution and change of name apply 
to unregistered unions, the latter arc deJinitely placed m 
a less favourable position as regards holding and transfer 
of property, income tax, control ot funds, and punishment 
of offenders. A registered trade union is a statutory legal 
entity, which, although not a corporation, can own pro- 
perty and act by agent,’* but an iinregi-stered trade union 
has no corporate or quasi-corjjorate e.xistence and is 
merely a collection of individuals. 

Limitation of Powers. A trade union m.iy not apply its 
funds to a'rtain specified obii-cls except under certain 
conditions. The specified objects arc the following — 

(a) The payment of any expenses incurred either 
directly or indirertly l)}'^ a candidate or prospective can- 
didate for election to Parliament or to any public office, 
before, during, or after the election in connection with 
his candidature or election ; 

{b) ITie holding of any meeting or the distribution of 
any literature or documents in support of any such can- 
didate or prospective candidate ; 

' This IS a continuinp offence Best v Bullet, i 2KB 108. 

“ Trade Union Ait, 1871, Sect 12 

* Osborne v Ani.ilf:(dmated Smietv of Kdilwav Servant^, fiQooi 
Cli tHo National Union of (lentTril & Munitijici! VVoiIots i (jilliain, 

1 19^51 2 All K K 50^ 
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(c) The maintenance of any person who is a Member 
of Parliament or who holds a public office ; 

{d) The registration of electors or the selection of a 
candidate for Parliament or any public office ; 

(c) The holding of political meetings of any kind, or 
the distribution of political literature or political docu- 
ments of any kind, unless the main purpose of the meetings 
or of the distribution of the literature or documents is 
the furtherance of statutory objects. (As to what are 
"statutory objects," see pagt* 140.) 

I'he conditions to lx* fulfilled before the union’s funds 
can be applied to any of the above objects arc — 

1. A resolution approving the object as an object of 
the union must be passed on a ballot of the members 
by a majority of those voting. This baUot must be taken 
in accordance with the rules of the union which have to be 
approved foi’ the jnirpose by Ihe Kegistrar of Friendly 
Societies. Pefort* apl)ro^^ll the Kegistrar must be satisfied 
that every member has an ecjual right, and if reasonably 
possible a fair opportunity, ol voting and that the secrecy 
of the ballot is properly secured.^ 

2 . The rules of the union must contain rules approved 
by the Registrar, jirovidiiig (a) that any payments in 
favour of the political objects above specified must be 
out of a separate fund, [h) thataiiiemberwho has exemption 
from contributing to this fund shall not thereby be ex- 
cluded from anj' benefits or placed under any disability 
or at any disadvantage as compared with other mem- 
bers except as far as the nianagement of the political 
fund is concerned, and that contribution to the political 
fund shall not be a condition ol admission to the union. 

^ Tfade Uniofi id, IM13, Seds 3, 4 

^ Ihtti , Soil j Aii\ mcinln i .ip^ru‘\i'il h\ bre.uli cjf any ol 
these lules m.u complain tti th( Kcf^islrar who, alter ^ivin^ both 
sides an oppoituinty of bem;,» hc«ufl, inaN inakf an ordei which shall 
be binding and conclusive upon all parties and without appeal (Trade 
Union Act, 1013, Seri 3 (2) ) While li seems that it is optional to ziii 
aggrieved member to avail himself of this procedure, he will, once he 
elects to avail himself thereol, be unable to take otlici proceedings. 
(For.ster v National Amalgamated Union of Shop Assistants (19*27). 43 
T L R. 199). 
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Every member of a trade union is exempt from con- 
lnl)uting to the political fund if he has delivered a notice 
in the following terms — 

Nanu of Tiadr Union 

PoLiiicAi Fund (Km^mpiion Ndiui) 

I heic])V notice tliat 1 obfcit b) contribute to the FoliticaJ 

Fund of the Union and am e\cmi)t in manner 

piovidcd bv the liadc Union Ait. uji lioin tontiibiiting to 
that bund 

The above restrictions on the powers of trade unions 
in respect of the political objects above specified apply 
not only to the direct application of funds for those 
objects, but to their indirect application, and not only 
to their application by a union acting by itself, but also 
if it is acting in conjunction with any other body. A 
union may not, therefore, contribute to another body 
which has any of the above specified political objects 
unless it complies with each of the above provisions. 

Strikes, Lock-outs, and Trade Disputes. An act done 
by a trade union to further a trad(‘ dispute is not a 
conspiracy if the act itself is not a criminal one (i.e. if it 
would not be a crime when done by one person).^ 

A trade dis]iute is "any dispute between employers and 
workmen, or between workmen and workmen, which is 
connected with the employment or non-employment or 
the terms of th(' employment, or with the conditions of 
labour, of any person,” and the expression "workmen” 
means " all piTsoiis employed in trade or industry, whether 
or not in the employment of the employer with whom a 
trade dispute arises.” ® 

In general the legality or illegality of strikes and lock- 
outs depends on their objects and the means by which 
they are enlorced.® 

“It may be criminal, as if it be part of a combination 
for the purpose of injuring or molesting either masters 

1 Irade Disputei^ Act, 1906, 

2 Ibid , Sect 5 (3). 

® barrer v Close (1869,) 4 Q B. 602 
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or men ; or it may be simply illegal, as il it be the result 
of an agreement depriving those engaged in it of their 
liberty of action, similar to that by wliich the employers 
bound themselves in the case of Hillun v. Eckersley 
(1850), 6 E. it B. 47, 66, or it may be perfectly innocent, 
as if it be the result of the voluntary combination of the 
men for the purpose only of benefiting themselves by 
raising their wages, 01 lor the purpose of compelling the 
fulfihnent of an engagement entered into between em- 
ployers and employed, or any other lawful purpose.”* 
Again, the legality “depends on the nature and mode of 
the concerted cessation ol labour. II this concerted cessa- 
tion is in bread* of contract, then it could not be said to 
be within the law any more than could a breach of con- 
tract by a single workman. II, on the other hand, a 
strike be a cessation ol labour on the expiry of contract, 
there is no necessary illegality then any more than in 
the ca.-je of an iudividued workman completing his current 
bargain, and then choosing to remain idle.”^ 

A strike or lock-out which is illegal on such grounds, 
win ordinarily amount to a conspiracy. 

Conspiracy. The liability ol trade unions to be pro- 
ceeded against for consjiiracy,^ has been defined by statute, 
and the ('oinmon Law rules can, therefore, be applied only 
subject to the statutory provisions. 

Under the Common Law, three principles can be dis- 
tinguished — 

(a) A lawful act done by one person is still lawful, even 
il done with the intention of injuring another.* 

(A) A lawful act done by two or more persons is still 
lawful if done to forward or defend the trade of those 
persons, although damage to another is thereby caused. "■ 
(c) A lawful act rlone by two or more persons becomes 

^ Fiinrt V Clost (iSOti), ^ O ]■» ()02 

® Fusst'l 1/ AmalufiUTialcMl SfKictv of (\irp( nters cinil Joiners, [1912 
A C 121 

® Consuii»n\ < .in be proceeded af;*unst civilly or cimiinally To 
maiiitaiii a ( ivil .n tion daniaRo must be pioved 

* Ware & de treville v Motor Trade Association, fiQ2i] 3KB 40 

® Sorrell v Smith, A C. 700. 
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unlawful if done by those persons in combination with 
the intention of injuring another.* 

In distinguishing whether a particular case in which 
a trade union is concerned, falls into the second or the 
third of these classes, the test is — 

Was protection of the interests of their trade the motive 
of the union's interference!* This is a question of fact.® 
Thus, the bona fide publication by an employers' associa- 
tion of a firm’s name m a "stop-list” in the protection of 
the trade interests of the members of the association,® 
and the issuing to employers by an employers’ insurance 
association ol a list of workmen not to be employed by 
insuring employers,^ were held not to bo actionable. On 
the other hand, a "Idack list” jmblished maliciously lor 
the purpose of compelling employers to dismiss their 
employees in breach ol contract was hc'Id to be actionable.® 
Again, interference, the object of which was to compel a 
person to pay a debt '* or to pay aline,^ was held actionable. 

As has been pointed out (page 1 42), members of a trade 
union are not liable to criminal prosecution lor conspiracy 
by reason merely that the purposes of the union arc in 
restraint of tradi*.® Further, a combination of persons 
in doing an act in contemplation or furtherance of a trade 
dispute ® between eiiqdoyers and workmen or between 
workmen and woikmen is not indictable as a conspiracy 
if the act committed by one person would not be a crime.*® 
This rule, however, does not apply to any kind of 

^ SuiifHl / Smith \ C- Crotld Hdiiis l\\t*t*t]. Ltd v 

\ LllLh, I ly V ( tJ*) 

^ Smith \\ dies Mint'Ts’ FfcUidtnm v (ildrnoipfdii ('udl ( o , [1905] 
A t 2J9 

® Wdie tV dchreville, J.ld v MciltJi Irddc Vssot jdtinn, | it)2i I 3 K 
^ MdcktMi7io Injii I'lddes Einployri s' InsuFdiu r Association, Ltd , 
Hjinl S (' 70 

‘ Trollopci; LmidoiiliuildmR'Iradcshedeiation (iS()(>), 12 T.L F 373 
*’ Gibbon V National Amalpamatt-d Labourers’ Union, IT903I 2 KB. 
Goo 

’ Cimwnvv Wdde, I T903' A C 50G 
* 7 'raclr JJmoyi Ait, 1871, Sect 2 
Ff)i definition of trade dis]juic see j) 1 54 

Conspiracy and Protection of Property Act, 1875, Sect. 3; Trade 
Disputes Act, tqo6, Sect. 5 (3) 
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conspiracy for which a punishment has been laid down by 
statute nor to offences coining under the law of riot, 
unlawful assembly, breach of the peace, or sedition, or 
offences against tlie State or Sovereign.^ 

( ertiiin actions are declared to be oflences for each of 
which the maximum penalty is {20 or three months 
imprisoimicnt with or without hard labour — 

1. Wilfully and inalicifjusly breaking a contract of ser- 
vice with an employer whose duly it is to supply any 
place with gas, wat(T, or electricity by a person having 
reasonable cause to believe that the inhabitants would, 
as a piobable consequence ol his s(* doing either alone 
or with ollu'is, be to .1 great extent deprived of gas, ivater, 
or electiicity.- 

2. Wilfully and uialicionsly breaking a contract of 
scTvice by a jiersou having reasonable cause to believe 
that a probalik* consei]uence of his so doing alone or with 
others would be the endangering of human life or the 
causing ol sc'rious bodily injury and the exposing of 
valuabli' property to destruction or serious injury.® 

L Wrongfully and without legal authority doing any 
of the following with a view to compelling another to 
abstain from doing something he may legally do, or to 
do something he may legally abstain from doing 

(a) iLsing violence to, or intimidating, the other or his 
wife or children, or injuring his projierty; 

(ft) persistently following the other person about from 
place to place ; 

(c) hiding any tools, clothes, or other property omicd 
or used by the othi'r person, or depriving him thereof or 
hindering him in the use thereof ; 

{d) watching or besetting the house or other place 
where the other jierson re.sides, or works, or carries on 

' Conspiracy and Proterhon of Property Act, 1875, Sect. 3. 

® Conspiracv and PfOtccticm of Propetly Ad, 1875, Sect /|, and hleo- 
trioily Supply Act 1019, Sect. 31. Every such employer is bound to 
keep a copy of the section posted up at his works. (Continuing penalty 
for default, /5 per day.) 

^ Conspiracy and Protection of Property Act, 1875, Sect. 5. 
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business, or happens to be, or the approach to such 
house or place ; 

(e) loUowing the other person with two or more persons 
in a disorderly manner in or through any street or road. 

Where an employcT was told by trade union secretaries 
that they would call off all tludr members in his employ- 
ment if he continued to employ non-unionists, and where 
A, a workman, told If, a fellow workman, who belonged 
to a dillerent union, that A's union would .strike unless 
B joined that union, it was held that there was no intimida- 
tion in eitluT case, there being no violence or threat of 
violence. X 

As regards the offence of “i)ersistently following” in 
(b) abov(', violence or the following in a disorderly manner 
are not material.^ 

What constitutes the offence ‘‘watching and besetting ” 
- (d) abo\T —has been further declared by the Act of 
iQot). .\s far as ])ersons acting in contemplation or 
furtherance of a trade dispute (see page 15.}.) are concerned, 
they may attend at or near a hou.se or place where a person 
resides or works or carries on business or hajipens to be, if 
they so attend merely for the purpose of peacefully obtaining 
or communicating information, or of peacc'fuUy persuading 
any person to work or abstain from working.^ 

* (iil)S(jii V Ltiwsoii, 1802, 2 (.) B 5^*5, Cuir,in u Tulediaii, [i8gi] 
2 y B 54 s- 

McQiu*t*n V. McKenzie, [1892] 2 y.B 570 

’ Trade Disputes 4 <t 1906, See I 2 
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NATIONAL INSURANCE OF EMPLOYEES 

There are three schemes of compulsory insurance in 
industry, viz. the National Health Insurance scheme, the 
Widows', Orphans', and Old Age Contributory Pensions 
scheme, and the Uneinploynient Insurance scheme. The 
first two an^ administered together by the Ministry of 
Hc'allh and the third by the Ministry of Labour. The 
srhi^mes will n^niain in foice as here outlined until the 
“ap])ointed day" for the coming into operation of the 
National Insurance Act, 194O, announced to be 5th July, 
i()4S 

HEALTH AND PENSIONS INSURANCE 

Potli these .schemes aie contributory and in return for 
the joint contribulions of the employer and employee, the 
latter is guaranteed certain health Ixmefits, including free 
medical attendance, and money benefit, and pensions 
benefits, including provision for his wndow and children 
in the event ol Ins death. As regards the money benefit 
paid during sickness, there is nothing in the National 
Health Insurance Acts nor, as we have seen above 
(Chapter III), in the Truck Acts, to prevent the em- 
ployer and employee agreeing that the amount of money 
benefit should be deducted from the wages payable. 

Which Classes of Employees are Insurable, In general, 
every emplc^yee of 14 or over (including temporary em- 
ployees, part-time employees, apprentices, married women 
and aliens), who is a manual worker or whose wages do 
not exceed £420 a year has to be insured under the Health 
and Pensions schemes.^ 

Apprentices are insurable if they are entitled to receive 

1 Naltoftal Health Insurance Act, Sods, i and j. Schedule I 

Vart 1 National Health Imwanoe, Contubutory Pen^ioyis and Wotk~ 
Wifi’s Compensation Act, 1941. 


159 



INDUSTRIAL LAW 


160 

a inoiK'y payiiioiit lor their services. Such money pay- 
ments need not be paid at regular intervals ; the fact that 
the payment is made once a year, or that it comprises 
sums of varying amount based, say, on commission on 
sales does not affect the liability, if it is a ])ayment to 
which the apprentice has a legal claim. On the other hand, 
if the payment is merely in the nature of a bonus or 
gratuity, then; is no liability to insurance.’ 

Tlie answer to the question whether a i)articular em- 
ployee is a “manual worker" depends upon the retd and 
substantial character of the employment in (piestiou. 
The phrase is famiUar from its use in the Employers and 
Workmen Act, 1875, and the decisions thereunder are 
relevant to the present case (see pages 30-40 above). An 
employee whose principal duties, even though they 
involve manual labour to a certain extent, are of a non- 
manual kind, is not a manual worker, e.g. if he is mainly 
engaged in clerical or accounting work, or if his work calls 
for the exercise of mental or artistic ability as distinct 
from manual dexterity. 'ITie following have been held to 
be manual workcjrs : A linotype* opcirator, a sliirt-cutter 
(engaged mainly in cutting), a watch rci)aircr, a tackier 
or loom jobber in a textile weaving mill, a chaiifleur 
(whose duties includf' cleaning the car and doing small 
repairs), a forenian (with substantial manual duties). The 
following have been held to be non-manual ; An engraver,^ 
a lithographic artist,® a trained sick nurse, a tailor’s cutter 
(who :dso manages the department and designs patterns),® 
a foreman (whose main duties are supervisory).® 

Non-manual workers whose wages exceed £^20 are 
not insurable. The question to be decided is whether 
the particular employment is remunerated at a rate 
exceeding in value £420 a year for whole-time service. 
In the case of a person with two or more employments, 

* Matinnal Health Iv'^iuavic Ad, I03f), Sects i and 3, Schedule I,l*drt 1 . 

^ Re Lilliograpliic Artists; Re Engravers (1912). 108 L.T. 894. 

' Tbid 

* Re Daiiyman's lujicinan; A'#’ Tailor Cutters (1912), 107 L.T. 34.4. 

* Jbid. 



NATIONAL INSURANCE OF EMPLOYEES l6l 

each employment must be considered separately. In the 
case of a person employed part-time, the rate for full-time 
employment in that work has to be estimated. Questions 
arising as to whether a person is insurable or not are 
determinable by the Minister of Health (subject to appc'al 
on questions of law), and the Minister is competent to 
determine questions as to the value of remuncTation from 
part-time employment ; it is, therefore, important to not<* 
the principles upon which the Ministry act in estimating 
rates of remuneration about which there may be a doubt 
or disput(\ Where, as in the case ol an agent employed 
by a number of firms on commission, it is not possible 
to ascertciin what amount of time is spent in a week on 
the work of each employer respectively, the Ministry in 
the absence of other indications apportion the time 
according to the amount of remuneration received from 
the r(\spective employments, and where on this assumption 
the rate of K^immeration received from the ])rincipal em- 
ployer is more than the equivalent of £420 as the full- 
time annual rate, the em])loyec if paid solely by com- 
mission is regarded as not subj(*ct to compulsory insur- 
ance. Further, in estimating remuneration from any kind 
of employment, account is to be taken of all the emolu- 
ments received in addition to the regular fixed salary or 
wages, if they aie payments of which tlie employee has 
a rca.sonable expectation (such as commission, bonus, 
regular overtime payments, but not a gratuity given by 
the employer at his direction; in case of such emoluments 
which are in kind, like board and lodging, free meals, etc., 
the criterion as to the amount of remuneration they repre- 
sent is their value to the employee rather than thc^ir cost 
to the employer). Deductions should be mad(‘ from the 
gross earnings on account of expenses necessarily incurred 
in earning the remuneration and which would not be in- 
curred otherwise, like travelling expenses or postage. 
Where there is an allowance for hotel or other expenses, 
its net value to the employee, i.e. the saving it effects in 
his normal personal expenses, is regarded as remuneration, 
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the balance being deductible from the gross pa5mients 
as necessary expenditure. 

Where the rate of remuneration is subject to fluctua- 
tions, an average is taken over a sufliciently long period, 
ordinarily three years. If, however, the rale of remunera- 
tion IS continually increasing or the reverse, the position 
needs reviewing from time to time in order to ascertain 
whether estimated on an average from the facts available 
the earnings have reached a point definitely above or 
below £420 as the case may be. 

An outworker is insurable, the employer being ordin- 
arily the person responsible for giving out the articles or 
materials to be worked; where the inateriais are given 
out to an independent contractor who engages his own 
outworkers, the contractor is the "employer.” Master 
tailors who make up and finish clothes on their own 
premises for merchant tailors or wholesale clothiers are 
"out-workers" and insurable.^ 

Excepted Employments. The following are the classes of 
industrial employc'es who are not compulsorily insurable — 

1. Non-manual workers whose rate of remuneration is 
over ;f42o a year. 

2. Apprentices employed without money payment. 

3. An agent paid only by commission, fees, or share in 
profits, and who is either mainly dependent on his earnings 
from some other occupation or is employed as agent by 
two or more employers, and is not mainly dependent on 
his earnings from any one agency. 

4. Persons whose employment has been specified by 
Special Order as subsidiary employment. 

In addition to the above, persons in the following groups 
may also obtain special exception by certificate of the 
Ministry of Health, if by the terms of their employment 
they are assured equivalent sickness and disablement 
benefits to those under the National Health scheme. 
Where a certificate is granted, no Health Insurance con- 
tributions are payable. Pensions contributions remain 

' Re Master Tailors as Outworkers (1913), 29 T.L R. 725. 
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still payable except in so far as the Minister has granted 
total or partial exception on the ground of the pension 
benefits to which their emjiloyment entitles them- - 
(«) Employees of the Crown or of a public authority. 
(h) Clerks or salaried officials of a statutory company 
with rights in a statutory superannuation fund. 

(c) Permanent employees of statutory imblic utility 
undertakings (gas companies, water companies, etc.), 
under certain conditions.^ 

Exempted Persons. A certificate of exemption can be 
obtained by any individual employee who is in an in- 
surable employment, if he has either a pension or income 
of £ 2 (y or more not dependent on his personal exertions, 
or if he mainlv dejiends upon others or on a non-insurable 
kind of employnn-nt, or if he is only intermittently 
employed. (The definition of ‘‘intermittent employment" 
is l('ft to 1h(' Minister of Health, and as at present defined 
it means employment for less than 13 weeks in each of the 
last two contribution years.)® 

A certificate of exemption affects the employee’s, but 
not the employer’s, contributions. A confusion sometimes 
arises between certificates of exemption and the certifi- 
cates granting partial exception referred to in the previous 
paragraph headed ‘‘Excepted Employments ” (page if>2). 
Tn the case of exempted persons, the rates ol contributions 
and the benifets are defined by the statute ; in the case 
of certificates of partial exception, the Ministry of Health 
defines the contributions and benefits according to the 
balance to be made up bi*tween the two .sets of l^enefits, 
and does not ordinarily treat the employer’s contributions 
on a different footing from those of the employee'. 

Voluntary Contributors. Certain classes of non-insur- 
able employees are entitled to become voluntary con- 
tributors, i.e. to undertake in return for the contracted 
benefits the payment of the total contributions payable 
in respect of themselves. This is, in view of the relatively 

^ National Health Insurance Act, 1036, Schedule 1 , Part IT. 

* Ibid., Sect 5. 
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small cost, a valuable privilege and the advantages arc not 
perhaps sufficiently well-known. While the legal provisions 
applicable to this class do not here call for treatment with 
equal precision to the obligatory parts of the scheme, their 
main features can usefully be set out as part of the rights 
of persons in employment. 

The following are entitled to become voluntary con- 
tributors — 

1. Any person, other than a married woman, who has 
been insured for at least 104 weeks since the last entry into 
insurance and has ceased to be in insurable employment 
(e.g. a non-manual worker whose salary is increased above 
£420). 

2. Any person, other than a married woman, who is 
employed in an " excepted ” employment (see page 162) 
and in whose case the Minister is satisfied that special 
circumstances justify his being allowed to become a 
voluntary contributor. 

3. Any person who while insured as a voluntary con- 
tributor was placed in insurable employment which has 
since ceased. 

4. An “exempt” man (see page i()3), who ceases to 
be in insurable employment, and in respect of whom 104 
contributions have been paid. 

5. An uninsured man who marries an insured woman 
in respect of whom 104 contributions have #een paid. 

In each of the above cases, the option to become a 
voluntary contributor must be exercised within the time 
specified by Ministry of Health regulations.^ Generally 
this means before the expiry of his period of insurance 
(but in the case of persons in class (5) above, within the 
first year after marriage or within 5 years during which 
the wife remains insured, whichever is the longer). The 
period of insurance of a person ceasing to be compulsorily 
insurable continues till 30th June or 31st December before 
the end of 2 years from the last contribution week. This 
"free period" of insurance then ceases, unless it is 

^ National Health Insurance Act, 193b, Sects. 3, 127 
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extended under certain conditions on account of illness 
or unemployment. 

Contributions. The contributions payable respectively 
by employer and employee for combined Health Insurance 
and Pensions are as follows — 
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In the case of certain low wage earners over i8, who are 
not provided with board and lodging by their employers, 
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There is a decrease of 3d. in the' case of those earning more 
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page 162), there are special rates according to whether 
they are entitled to an equivalent pension by virtue of 
their employment (see tabic on page 165). 

The Ministry of Health has power by special order to 
modify the provisions of the Act as to persons whose 
employmeni is casual or intermittent. * 

The contributions of both employer and employee arc 
payable by the employer in the first instance, those of 
the employee being deductible from his wages. They are 
not payable in regard to any week in which the worker 
was unable to work through illness or m which no wages 
were paid on account of no work having been done 
(e.g. holidays, where no wages are ]>aid during holidays) 
Where an insured person is employed by more than one 
employer in any week, the employee’s obligations have 
to be carried out by the employer who first employs him 
in that week, subject to any Order to the contrary. The 
employer cannot by contract or otherwise make arrange- 
ments to recover the employer’s contribution from the 
employee. The rates of contribution from outworkers 
form the subject of special regulations. ““ 

Benefits. The ordinary Health Insurance benefits are — 

(fl) Medical benefit (fioe medical atirndnnee and medicine) , 
insured persons become entitled to mtdical benefit iniinediatf I's 
on entering into insurance 

{b) Sickness benefit (payments dininc: sickness)* iHs a week 
for men and i^s (widows and spinsters), 13s (mairied women) 
after 104 weeks fiom entry into insurance and payment of T04 
weekly contributions , r-!s a week for men and 10&. (>d f 01 women 
after 26 weeks from entrv into insurance and payment of 26 
contributions (these rates aie applicable until the higher rates 
first mentioned become payable) , the benefit coinmenct's on the 
fourth day of incapacity, and is given for a jienod or periods of 
sickness not exceeding 26 weeks This benefit c eases to be payable 
when age 65 is leached 

(r) Disablement benefit (payments during sickness alter 26 
weeks' sickness benefit has been received) los fid. a week (men), 
qs. (spinsters and widows), 8s (married women), if 104 weeks 


^ National Health Tnmrance Act, Sect 2S The present rates of 

contribution are laid down in Regulations made under the transitional 
provisions of the National Insurance Act, lopj 
* Ibid , Sects. 1 8, 24-5 
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have elapsed from entry into insurance and lo^ weekly contribu- 
tions have been paid This benefit also ceases to be ]javablc when 
age 65 is reached. 

(d) Matcnnty benefit (tor a man a sum of .jos payable* to his 
wife on her conlinemenl and for a woman a sum of 40s on lier 
conlinument) ■ payable allti 42 wr(*ks liom entiv into insurance 
and payment of 42 weekly conlnbulions A m.inud woman who 
IS an einploved contiibiitor and whose husband is not iiisuied is 
entitled to a double inalirmty in lespeel of hei own insurance 

Benefit is inalienable. An insured person is not entitled 
to benefit during his absence from the United Kingdom. 

Voluntary contributors with income exceeding £420 are 
not entitled to mediral benefit, but exempt persons are, 
subject to certain conditions, entitled. The fact that a 
person is suspended by his society from sickness or dis- 
ablement benefit on the ground of his sickness or disable- 
ment having been caused by his own misconduct does 
not disentitle him from medical benefit. 

The title to maternity benefit arises after 42 weeks have 
elapsed since the person became insured, and a certain 
number of contributions, varying according to different 
classes, paid. Where both hu.sband and wife are insured 
and entitled to maternity benefit, a second maternity 
benefit is payable.^ 

Persons entitled to compensation in respect of any in- 
jury or disease (including war injuries) are excluded from 
receiving sickness or disablement benefit in respect of the 
same injury or disease unless the compensation is less 
than the benefit in question, in which case the difference 
between the two amounts is payable. The weekly value 
of lump sum compensation has to be calculated for 
the purpose of this provision. If a person neglects to 
enforce a claim to compensation to which he appears 
to be entitled, benefit may be withheld or his approved 
society or insurance committee proceed to recover the 
compensation.* 

Inmates of hospitals, asylums, workhouses, and other 
similar public or charitable institutions are not entitled 

^ National Health Insurance Act, JQjO Sects 44-f) 

* Ilnd , Sects 51-3. 
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to sickness, or disablement benefit, nor is maternity benefit 
payable in respect of a woman who is an inmate of a 
public institution at the time of the confinement. If the 
insured has dependants, the insurance committee or 
approved society may, after consultation with him, pay 
the amount to the dependents, otherwise to the institu- 
tion. Any amount not so applied is to bo paid to the 
insured after he leaves the institution, or if he dies, 
it is, subject to a maximum of to be paid to his 
estate.* 

Where in the case of an insured person the doctor in 
attendance certifies that the levying of distress or execu- 
tion, or proceedings for recovery of rent or ejectment, 
would endanger his life, and the certificate is recorded by 
the insurance committee, it becomes unlawful to continue 
the proceedings during the validity of the certificate.^ 

Voluntary Contributors for Old Age, Widows, and 
Orphans Pensions. The following persons may be- 
come voluntary contributors for widows, orphans and old 
age pensions on the same scales as tho.se who arc compul- 
sorily insurable (see pages 174-7) ■ l^tT.sons continuou.sly 
resident in Great Britain for 10 years whose total income at 
the time of entry into in.surance does not exceed £400 in the 
case of a man, or £250 in the case of a woman (of which 
not more than £200 in the case of a man, and not more 
than £125 in the case of a woman, may be unearned). 
The age hmit is 40, but persons arc entitled who apply 
before 3rd January, 1939, if they were, under 55 on 3rd 
January, 1938. (Those who are certified to be already 
protected under the terms of tlieir employment for such 
benefits, or who have retired on superannuation from such 
employment, or their wives, are not entitled to admission.) 
The original rates of contributions in the case of those 
entering before 3rd January, 1939, were ; Men, is. 3d. 
weekly (lod. if insured for widows and orphans pensions 
only). Women, 6d. weekly. 

‘ Naiicnal Health Insurance Act, 1036, Sect. 5s. 

» /hjrf. Sect. 181. 
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In the case of those entering after 3rd January, 1939, 
the contributions arc at varying rates according to age, 
the original rates being — 


Age 

WeekJy | 

C ontnbution | 

> 

1 


s 

d 


21 

1 

3 

31 

22 

i 

4 

3 ^ 

^3 

1 

4 

33 


I 

5 

34 

-iS 

I 

(> 

35 

20 

1 

7 


27 

1 

S 

37 

28 

1 

9 

38 


I 

I<) 

30 


1 

II 

40 


Weekly 

Contribution 

5 d 
1 o 
2. 1 

1 1 

3 

^ 4 

^ 5 

1 0 

^ 1 
2. 9 

2 II 


As ii K'sult of till' transitional provisions of the National 
Insurance Act, if)4(), voluntary' contributors of tins class 
are mdividiidllv notifu'd bi the Ministry of changes in 
their contribution rates. 

Approved Societies. The health benefits arc administered 
principally through the approved societies. C ertain statu- 
tory conditions must be satisfied before approval of a 
society can be granted ; thus the society is not to be carried 
on for profit ; there must be control by the members, and 
exclusion of honorary menibers from voting on matters 
relating to National Health Insurance.^ 

The rules of every approved society must provide for 
the government of the society to the satisfaction of the 
Minister. 

The rules of an approved society with branches must 
provide for (a) the government of the society and its 
branches ; (6) detennination of disputes between society 
and branch, or between branches; (c) administration of 
benefits by branches ; (rf) keeping of proper accounts by 
branches with separate accounts ; (e) suspending branches 
from administration of benefits.® 

1 National Health Insurance Act, 1936, Sect 73 
■ Ibid , Sect 79. 
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The Minister has power to require the rules to be 
amended, and each society must give security against 
misappropriation by the society’s officers except where 
the funds under the Act are confined to reimbursements 
of sums already expended by the society. Income from 
the security is the property of the society.’ The Minister 
may make regulations against maladministration, and 
may withdraw approval from a society failing to comply 
with the requirements of the Act.® Regulations may also 
be made with*re.spcct to amalgamations of societies, and 
secession, expulsion or dissolution of branches.® 

No approved society may be dissolved without the 
Minister’s sanction.* 

An approved society has power to reject applicants 
for membership, but not solely on account of age. Failing 
a notification from the society to an applicant within 
3 months of the delivery of liis application, that his 
application has been rejected, the applicant is deemed 
admitted as from the date of his application®. It is an 
offence to attempt to become a member of two approved 
societies, or a dei)0si1 contributor and a member of an 
approved society, for the purposes of the Act. 

The right of a member of an ajiproved society to ter- 
minate his membership by giving the requisite notice is 
subject to the following — 

(a) The right of tlic society to lodge an objection to 
the Minister within 30 days, and the power of the Minister 
in such case to cancel the notice of termination. 

{b) The right of a society with the Minister’s consent 
to suspend the right of termination during 2 years from 
the result of a valuation. 

(c) The power of the Minister to suspend the right of 
termination.® 

’ National Health Insurance Act, 193b. Sects. 80 - t. 

“ [hid,. Sects 82-3. 

3 I hid. Sects 85-6. 

^ Ibid. Sect. 84. 

^ [bid. Sect. 87. 

• Ibtd. Sect. 89 (i) 
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Transfer fees are payable except in cases where a person 
has not been two years insured and not transferred pre- 
viously, and it is an offence punishable by fine for any 
officer of a society to paj' this fee directly or indirectly. 
Any member of an approved society has to cease his 
membership on his obtaining exemption or ceasing to be 
insured.* 

Approved societies with surpluses are also able to draw 
up schemes for paying out additional benefits and to act 
upon such schemes with the Minister’s sanction. Such 
additional benefits may be one or more of the following* — 

1. An incn'a'^e nf sickness benelil and disablement benefit. 

2. The p.iviTKnit of sickness benefit from the first day of 
incapacity. 

3. An incicasc of rnaternitv benefit. 

4. Allc)wiiiict\s to a member diirinf^ convalescence from some 
dis(‘ase or disablement 

5. l^ayments to 01 on belialf of members who are in want or 
distress. 

6. Payments to members not allowed to attend work on 
account of infection. 

7. Kepayment of the whole or any part of contributions by 
mtmibers of the souel \ or any class thereof. 

8 Tile jiaynn'iil ot llie whole or any part of the cost of medical 
or surgical atlvici* or Ireatmt'iit by any registered medical prac- 
tition(‘r, not being advice or treatment within the scojie of any 
other additujnal bem'fit or of medical bi'iiefit, under a special 
schenne ayjpioved by lUt‘ Minister for tin* pur])osi'. 

9. The pavmi'Til of the whole or any part of the cost of the 
provision of dental treatment. 

10. Payments to hospitals in respect of the maintenance and 
treatment therein of members, and the payment of the w^holc or 
any part of the travidling expenses incurred by or in respect of 
members in travelling to and from hospitals. 

11. The ])avincnt of the whole or any part of the cost of main- 
tenance and treatment of members in convalescent homes, and 
the paymt'nt of the whole or any part of the travelling expenses 
incurred by or in respect of members in travelling to and from 
convalescent homes. 

12. '[’he provision of premises suitable for convalescent homes 
and the maintenance of such homes. 

13. The payment of the whole or any part of the cost of medical 
and surgical appliances, other than dental and optical appliances 
and those provided as part of medical benefit. 

' National Health Insurance Act, 1936, Sect, 8y. 

■ Ibid Sect. 104. Schedule III. 
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14. 'i'hu paynu’iiL ol tlu* whole or any pail of the cost of the 
provision ol ophthalnnc IreatmtMit (other than as provided as part 
of medical benefit), and the whole or any part of the cost of optical 
appliances. 

15. The payment of the whole or any })art of the cost of the 
provision of nurses for members. 

r6. Payments to ap])roved charitable institutions m respect 
of any treatment of ini'ml^ers required for the prevention or 
cure of disease, not beinf? treatment within the scope of any other 
additional benefit or of medical bencTil. 

17. Sucli other additional bc^nefits, being of a eharactcT similar 
to that ol any of those hereinbelore mentioned, as may be 
prcscriluHl. 

Only those members of the aj)proved society who have 
been members for a prescribed period, at present 3 years 
for treatment benefits, 5 years for casli benefits, are 
entitled to the benefit. 'J'lie Mini.ster nray restrict the 
entry of new menrbers into a society providing additional 
benefits.^ 

Where an approved society has a deficiency disclosed 
on valuation, it may, under certain circumstances, obtain 
approval for increasing the contribution or reducing the 
benefits (except as iar its afiects members over 70, or new 
members entering after the date of the valuation), or the 
administration of the society may be taken over by the 
Ministry of Health. Persons wishing to be transferred 
from a society in deficiency have to in.ake a corresponding 
pa3mieut to the loss incurred by any continuing member.* 

Insurance Committees.* An Insurance Committee is set 
up in each county and county borough composed inter 
alia of p(Tsons representing the insured population, the 
local authority, and the medical profession. Tliey ad- 
minister the benefits in the case of deposit contributors, 
i.e. those who do not belong to approv(‘d societies. (In 
addition, they have to make reports to the Ministry of 
Health on the local insured population and make provision 
for health lectures.) 

Deposit contributors are those who have not joined an 

^ National thalth Insurance Act, 1936, Sect. 106. 

■ Ibid., Sects. 113-14. 

“ Ibid., Sects. 91-100. 
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approved society Avitliin the prescribed time. In the case 
of a deposit contributor, sickness, disablement, and ma- 
ternity benefit is» payable for so long as there are sums 
standing to his credit in the Deposit Contributors’ Fund, 
and these sums have also to bear the sums payable to 
him for medical benefit and towards administration cost. 
Deposit contributors who are unable to obtain admission 
to an approved society on account of their health may, 
subject to certain conditions, join the deposit contributors’ 
insurance section, which assures to them the possibility of 
obtaining benefits similar to those of approved societies.^ 

Disputes and Questions. The Minister is the deter- 
mining authority in questions as to whether a person is 
insurable, as to rates of contribution, and employers liable 
to contribute, subject to appieal to the High Court. The 
MinLstcT by regulation may decide that questions as to the 
rate of rontiibution be left to tlie approved society to 
determine. 

Disputes between an approved society and one of its 
members or branches or ex-members, etc., are deter- 
minable in accordance with the rules of that society, sub- 
ject to an appeal to the Minister of Health. 

Disputes between approved societies or between 
insurance committees or between an approved society 
and an insurance committee or between an insurance com- 
mittee and an insured person are determinable by the 
Minister of Health.® 

An inspector under the Act has power to enter work 
places, and to examine anyone there or anyone whom 
he has reason to believe is or was an employed contri- 
butor. The occupier, any employee, and any employed 
contributor are obhged to supply him with such infor- 
mation as he can reasonably require. The inspector 
can, however, be challenged by the occupier to produce 
his certificate of appointment as inspector.® 

1 National Health Insurance Act, iq3ri, Sect 122-5 
^ Ihui , St*r lb 1O3 
* Ibid , Sect, 105. 

7->(L.6i86) 
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The Minister of Health has power to issue regulations 
and special orders for the purpose of the Act. 

Penalties. Making false statements to* obtain a benefit 
or to avoid a payment, whether for oneself or another — 
three months, with or without hard labour. 

Failing to pay contributions or trying to deduct or 
deducting any part of the employer’s contnbution from 
the employee’s wages and any other contravention of the 
Act — £io fine for each. (When the defaulting employer is a 
company, each of the directors in their individual capacity 
may be held liable for any sums unpaid.) 

Buying, selling, exchanging, pawning, or taking in pawn 
insurance cards, books, or stamps — £20 fine.^ Obstruct- 
ing inspection and failing to give infonnation- £5 * 

The time for instituting proceedings is one year, or three 
months from the time when sulhcient evidence is available, 
whichever is the longer.* 

The employee who suffers loss through the employei ’s 
failure to pay contributions may within a year from the* 
date on which he would have been entitled to leceive the 
benefit thereby lost proceed to recover the amount sum- 
marily, or his Society may, in the event of his refusal 
or neglect to enforce his claim. ^ 

Old Age Pensions. I'he amount of the old age pension 
is los. a week. The wife of a man who is entitled to 
a pension is also entitled to a pension of los. on 
reaching ho. 

Insured persons are entitled on attaining 65, if they have 
been continuously insured for five years immediately be- 
fore their sixty-fifth birthday, if not less than 104 contri- 
butions have been paid since last entry into insurance, 
and if on an average 39 contributions'’ have been paid 
during each of the last three contribution years. 

' Natiinal Health Insiirantc Act igV* Sect 170. 

^ Ibid , Seel i7f) 

^ Ibid , Sect 171 

^ Ilnd , Sect 1 74 

* Weeks of sicknc'^s and genuine unemplovment count as contnbu- 
tion& 
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If, on attaining 65, they have not been insured for five 
years, they become entitled to an old age pension on the 
expiration of five years from the date of entry into in- 
surance, if not less than 104 contributions have been paid, 
and if on an average ’ 39 contributions have been paid 
during each of the last three contribution years comprised 
in the period of five years, contributions paid by an 
employer for an employed contributor over 65 being 
taken into account. (Health insurance cfmtributions paid 
before the commencement of the pensions scheme count 
for qualifying purposes if paid since last entry into 
insurance.)* 

Except m certain special circumstances, the insured 
person must have resided in Great Britain for two years 
immediately pnor to the date on which the pension be- 
comes payable, and must have been last employed in 
Great Britain. 

Increase in Old Age Pensions on Retirement, l^pon 
actual letiremcnt Irom regular employment the pension 
IS 26s. instead of los. The same amount is payable 
11 respective ot retirement to an insured man on reaching 
70 or an insured woman on reaching 63. If more than £1 
is earned m any week by the pensioner there is a corre- 
sponding reduction in the pension. 

Wheie the husband’s pension is 26s. as above, his wife 
IS entitled at age 60 to ibs. per week, unless she is still in 
regular employinent.® 

Widows’ Pensions. A widow’s pension of los per week 


' This Loiidilmn dots not J.ppl> in the* case of a person who was 
insined on reaching Oo and had been continuously insured lor lo ycais 
(or wheie that age was reached before i*5th July, 19-^2, sincf I'jth July, 
1912) Weeks of sickness and of genuine unemployment count as 
contributions 

^ Persons who remhed 65 hefoK 2nd Januttfv, 1028, are entitled, if 
they have been insured loi five \(ais iininediatcly prior to that date, 
if not less than 104 lonlnbiitions have been paid since last entry into 
insurance, and if on an avciage 30 contiibutioiis (see footnote (i) above, 
have bc’cn paid duiing each of the two contribution years ending 4th 
July, 1926, the conditions being modified similarly to the above when 
the person was not insured for the 5-y ears’ period 

■* Keguldtions made under the National Insurance Act, 1946 
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is payable to the widow of an insured man, subject to the 
following conditions^ — 

1. The husband must be an insured person at the time 
of his death, and must have been insured for 104 weeks 
and have had 104 contributions paid in respect of him 
since his last entry into insurance. 

2 . If four years or more have elapsed since the husband’s 
last entry into insurance, an average of 26 contributions 
must have been paid for each of the three contribution 
years preceding his death.® 

Weeks of sickness and of genuine unemployment count 
as contributions. Health insurance contributions paid 
before the commencement of the pensions scheme count 
for qualifying purposes if paid smee last entry into 
insurance. 

3. The husband must, except in special circumstances, 
have resided in Great Britain for two years immediately 
prior to his death, and his last emplo}mnent must have 
been in Great Britain. 

An additional allowance is payable, together with a 
widow’s pension, for each child under 14 (or 16 if in full 
time attendance at a day school) at the rate of 5s. for the 
eldest child, and 3s. for each other child. Where there 
is more than one child, when the eldest passes the specified 
age or dies, the next in order of age succeeds to the 5s. 


* In the case of a man 'who was over 70 on 4th January, 1926, the 
widow IS entitled to a pension of los a week if — 

(a) 1 here is at least one child ot the marriage or of a former marriage 
of either parent under 14 ^^ears of age 

(fc) The husband was an insured person from 2qth Ajiril, 1925, to 
2nd July, 1926 (or the date of his death, if before 2nd July. 1926) 

(c) The husband resided in Great Britain for two years immediately 
before his death and was last employed in Gicat Biitain, 

The pension is payable till the youngest child attains the age of 16, 
or the 31st July following the 16th birthday if the child remains at 
school 

* This condition docs not apply in the case of a person who was 
insured on reaching 60, and had then been continuously insured for 
10 years (or, where that age was reached befoie 15th July, 1922, since 
13th July, 1912), nor docs it apply when at the date of death the person 
on whose insurance the claim is based was entitled to a contributory 
old age pension or, if he survived the age of 70. was entitled to such a 
pension immediately before reaching that age. 
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allowance. "Child'' includes a step-child, and in relation 
to a man, an illegitimate child whether his or his wife’s, 
who was living with him at the time of his death. 

Further, if a child is adopted under the provisions of 
the Adoption of Cliildren Act, 1926, by a married couple, 
the child is treated as the child of the couple unless an 
allowance or orphan's pension was already in payment 
for the child at the date of tlie adoption or at 2nd January, 
1930. 

The widow’s pension ceases on remarriage, but the 
existing children's allowances continue to be paid while 
the children are under the specified age. If the widow 
dies, the children’s allowances are replaced by orphan’s 
pensions. 

Orphan’s Pensions. In the case of a child who has lost 
both parents, either of whom was insured, an orphan's 
pension of 7s. 6d. per week is payable till the child reaches 
14, or the 31st July following the sixteenth birthday if 
the child is at school. This is subject to the same qualify- 
ing conditions as to the insured parent as set out above 
in the case of widow's pensions (pages 175 -C).^ (Where 
the pension is claimed by virtue of the father’s insurance,* 
it is necessary that he should have been a married man 
or a widower. "Child" includes in relation to a man, an 
illegitimate child, whether his or his ■w’ife's, who was living 
with him at the time of his death, and in relation to a 
woman, includes her illegitimate child who w'as living with 
her at the time of her death.) 

Service Dependants’ Pensions. Where a pension is pay- 
able by a Government Department to any dependant of 
a man whose death was attributable to or connected with 
service, or where a pension is payable out of public funds 

^ An orphan's pension in respect of a cliild of a man who was over 
70 at 4th January, 1926, is payable on llio following conditions-- 

1. The father must have been an insured person from 29111 April, 
1925, to 2nd July, 1926 (or the date of his death, if before 2nd July. 
1926). 

2. The father must, except in certain special circumstances, have 
resided in Great Britain for two years immediately prior to his death, 
and must also have been employed last in Great Britain. 
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to a dependant of any other person whose death was 
attributable to or connected w’ith service in the Great 
War, the person entitled to that pension is not entitled to 
a pension under the Pensions Act, unless the "service 
dependents’ pension" is at a rate lower than the rate 
to which he would have been entitled under the Pensions 
Act. If it is less, the difference is payable by way of addi- 
tion to the "service dependants' pension.” The following 
classes of war pension are excepted from this provision, 
namely (a) a pension payable in respect of the service 
of the pensioner’s son or stepson during the late war. 
and (6) a need pension, the amount of which is variable 
and is determined by reference to the income of the pen- 
sioner. A “need pension” will not affect the amount of 
a pension under the Act, but the pension, by reducing 
the necessities of the pensioner, may lead to the Service 
Dependents’ Pension being reduced. 

Disqualifications. A person is disqualiliecl from receiving 
or continuing to receive a peasion while he or .she — 

(i) Is an iiimatf' of any workhouse, poor-house or othf-r I\)oi 
Law institution ; but a person who has becom(‘ an inmate for 
the purpose of obtaining medical or surgical treatment is not 
disqualified so long as he or she continues to rcqiUK such tn at- 
ment. 

(ii) Is being maintained in any place as a criminal Innatic, 

(ill) Is undergoing a term ol imprisonment, without the 

option of a fine ; or, 

(iv) In the case of a wuhiw pcnsioiuT, is cohabiting with a 
man as his wile. 

The allowance for a child will continue to be payable 
unless the child itself is an inmate of a workhouse, etc., 
as in (i) and (ii). 

(There is a further disqualification, viz. of pauper luna- 
tics and those in lunatic asylums — ^in the case of 

(a) Widows in receipt of pensions in respect of men who du d 
or havf‘ attained age 70 before 4th January, 1926; 

(f;) Persons who were over 70 on 2Tid January, 1928, and the* 
wives of men in this cla.ss entitled t(j pensions in right of their 
husbands' insurance ) 
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UNEMPLOYMENT INSURANCE 

The same persons as are compulsorily insurable for 
Health and Pensions (see pages 159-162) are compulsorily 
insurable for Unemployment Insurance, subject, however, 
to the following further exceptions in addition to those 
specified on pages 162-163, viz. any persons engaged — 

(а) 111 private indoor domestic service. 

(б) As a female professional nurse for the sick or as a female 
probationer undergoing training for i*njploymt nt as such a 
nurse. 

With regard to (i), the test as to whether a person 
employed in cleaning offices and places of work is in- 
surable or not is the extent to which the cleaning is done 
during the ordinary work hours. Persons employed on 
the premises for 48 hours a week for cleaning and dusting 
were held to be employed in domestic service in the 
business and therefore insurable,^ while a female cleaner 
employed part-time only and almost wholly outside 
business hours was held not insurable,^ and, similarly, a 
daily charwoman employed to clean an office before and 
after office hours.® As to the insurability or otherwise 
under this provision of certain persons employed in con- 
nection with firm’s welfare schemes, see page 220 . 

There is a further variation to the classes of persons 
in groups entitled to special exception by certificate (page 
162), the provision in this case being that the following 
is excepted employment — 

Ji^mploymciit in the service of a railway, gas, water, 
hydraulic i)owit, or electricity company, or of a dock, canal, 
or tramway undertaking; or employmetit in wliich the persons 
employed art' ('iitilled to rights in a Matntory superannuation 
fund, but only if the Ministry of Labour c(Ttifies that the 
employment is permanent in character, that the employee 1 
person has completed three years* service in the employment, 
and that the other circumstances of the employment in his 
opinion make it unnecessary that the employed person should 
be insured under the Acts> 

’ Re Selfridge & Co. (1922), 67 S.J, 33. 

^ Ibid. 

* Re Wilkinson's Application: Re Randall, i K B 384 

* Unemployment Insurance Act, 1935, Schedule I, Part III. 
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Exemptions. Individual persons in insurable employ- 
ment arc entitled to be exempted on the same conditions 
as those applicable to exemptions under the Health and 
Pensions schemes (page 163), except that for the class 
of persons in intermittent employment is substituted 
that of persons employed in a seasonal occupation which 
does not ordinarily last for more than 18 weeks in any 
year, and not ordinarily engaged in other insurable 
employment. 1 

Contributions ^ — 

Males ^ Females 

! I _ _ 

I 

Fmployci I Employee T mployer Employee 

! ll 

.1 

d d \\ d d 

Aged 21 but under 65 10 10 1 g 9 

Aged 18 but under 21 9 9 I 8 b 

Aged 16 but undei 18 5 5 1 4i 4^ 

Under 16 . . 2 2 |l 2 2 

|l 

Contributions in respect of exempt persons and persons 
of the age of 65 and over are payable by emidoyei s only, 
at the employer's rate. 

A contribution is not payable for any calendar week 
if an insured contributor neither renders any service to 
the employer during any part of that week nor receives 
any remuneration ® from him for any part of that week.* 

Thus, contribution is payable, even though no services 
are rendered, if the employer makes to the insured con- 
tributor a payment which is either expressly provided for 
in the terms of employment, or can be regarded as an 
understood term of the employment, e.g. owing to the 
fact that such payment is customarily paid by the 
employer or in the district. 

' Unemployment Insurance Act, Sect 5 

^ The rates of contnbution in agrtculture arc omitted 
» Wages in lieu of notice arc not regaidod as remuneration 
* Unemployment Insurance Act, 1935, beet 8 
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A contribution is not payable for any calendar week 
during the whole of which the insured contributor is 
absent from work owing to holiday or sickness and — 

1. Receives no payment at all from the employer for 
that week ; or 

2. Receives a purely gratuitous payment from the 
employer; or 

3. Is absent owing to an accident and receives only 
the amount of compensation to which he is entitled under 
the Workmen’s Compensation Acts. 

Any payment made by the employer in excess of 
the amount legally payable under the Workmen’s Com- 
pensation Acts falls under one or other of the above 
provisions, according to the circumstances of the case. 

Disqualifications from Benefit. A person may become 
disqualified from benefit for a maximum period of six weeks 
on either of the following grounds — 

1. That he has, without good cause, failed to apply 
for, or refused to accept, a suitable situation notified to 
him as vacant or about to become vacant; or 

2. That he has neglected to avail himself of a reasonable 
opportunity of suitable employment. 

3. That he without good cause refused or failed to carry 
out any written directions given to him by an officer of an 
Employment Excliange with a view to assisting him to 
find suitable employment, 'fhe directions must be reason- 
able, having regard both to the circumstances of the 
claimant and to the means of obtaining the employment 
in question usually adopted in the district in which the 
claimant resides. 

Employment is not deemed to be suitable if it is--- 

1. Employment in a situation vacant in consequence 
of a stoppage of work due to a trade dispute ; or 

2. Employment in the claimant’s usual occupation in 
the district where he was last ordinarily employed at a 
rate of wage lower or on conditions less favourable than 
those which he might reasonably have expected to obtain, 
having regard to those which he habitually obtained in 
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his usual occupation in that district or would have obtained 
had he continued to be so employed ; or 
3. Employment in the claimant’s usual occupation in 
any other district at a rate of wage lower or on con- 
ditions less favourable than those generally observed in that 
district by agreement between associations of employers 
and of employees, or, failing any such agreement, than 
those generally recognized in that district by good 
employers. 

After the lapse of a reasonable interval, employment 
is not deemed to be unsuitable by reason only that it is 
employment of a kind other than in the claimant's usual 
occupation, if it is employment at a rate of wage not 
lower, and on conditions not less favourable than, those 
generally observed by agreement between associations of 
employers and of employees or, failing any such agreement, 
than those generally recognized by good employers.^ 

Loss of ejnploymcnt through misconduct or through 
voluntarily leaving the employment without just cause 
are other grounds of disqualification (the maximum period 
of six weeks in these instances dating from the date of 
relinquishment of the employment).* 

Further, a person is disqualified for receiving benefit 
while he is an inmate of any prison or any workhouse 
or other institution supported wholly or partly out of public 
funds ; ® or 

While he is resident (temporarily or permanently) out- 
side the United Kingdom ; or 
While he is in receipt of any sickness or disablement 
benefit or disablement allowance under the National 
Health Insurance Act. ^ 

‘ Unemliloywent Jn'^urartce Act, n»35, Sect. 28 
■ Ihid . Sect 27 

’ This (lisquAlification does not apply where thr claimant is an 
inmate of an institution used as a place of residence foi woikcrs, and 
was an inmate of the institution immediately before he became unem- 
})loyed and during the time when he was employed paid the whole or 
n substantial part of the cost of his mainiciiance as such inmate. {Ibid. 
Sect 29 ) 

* Unemployment Insurance Ad, 1935, Sect. 30 
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Lastly, a person who has lost employment by reason of 
a stoppage of work due to a trade (hspute at his place 
of employment is disqualified for benefit so long as the 
stoppage of work continues, except in a case where he has, 
during the stoppage of work, become bona fide employed 
elsewhere. 

(Where separate branches of work which are commonly 
carried on as separate businesses in separate premises are 
carried on in separate departments on the same premises, 
the latter may be treated as separate premises.) 

The disqualification does not apply in cases where — 

1 . The insured person is not him.self participating in or 
financing or directly interested in the trade dispute which 
caused the stoppage of wf)rk; and 

2. Tlie persons participating in or financing or direct!}' 
interested in the trade dispute do not include any mem- 
bers of his own grade or class who immediately before 
the stoppage of work were employed at the premises 
in question. 

Conditions for the Receipt of Benefit, i. That not less 
than thirty contributions have been paid in respect of the 
two years immediately preceding the application. (A 
person who is at any time during the two years in receipt 
of a disability pension for a war disability need only prove 
payment of lo contributions.)^ 

The period of two years may be extended by any period 
of sickness or of employment in excepted work occurring 
within the two years up to a maximum of four years. 

No account is taken of any contributions paid for any 
period during which a person was not a bona fide employee.* 

2. That he has made application for benefit in the 
prescribed maimer, and since the date of the application 
has been continuously unemployed.® 

3. That he is capable of and available for work.® 

^ Unemployment Insurance Act, 1935. Sect 22 

* Ibid., Sect. 22 

^ Ibid . Sect 23 

* Ibtd , Sect 24 
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4. That if so required he has duly attended an 
authorized course of instruction.^ 

Waiting Period. The first three days of each continuous 
period of unemployment are a waiting period for which 
no benefit is payable. 

(Any three or more days of unemployment, whether 
consecutive or not, within a period of six consecutive 
days are treated as a continuous period of unemployment, 
while any two periods of three continuous days are 
treated as continuous with one another if they are separ- 
ated by not more than ten weeks, Sundays being ignored.)® 

Rates of Benefit® — 

Ordinary Benefit 
The weekly rates of benefit are as follows — 



5. 

d. 

Men aged 21 and under 65 

■ -^4 

- 

Young men aged 18 and uiidci 21 

TQ 

- 

Boys aged 17 and under 18 

12 

- 

Boys aged 16 and under 17 

■ 7 

- 

Women aged 21 and under 65 — 

Single ... 

22 


Married 

20 

- 

Young women aged 18 and under 21 . 

• 17 

- 

Girls aged 17 and under 18 

10 

6 

Girls aged 16 and undei 17 

b 

- 


Young men and young women who receive an increase 
of benefit for a dependant receive also the same ordinary 
rates as men and women aged 21 and under 65. 

Persons under 16 years and persons of 65 years and over 
are not entitled to receive benefit. 

Dkpicnd\ntr’ Benefii * 

Dependants' benefit is payable only to prisons wlio are leceivinf; 
ordinary benefit. The weekly rates are as fol ows-- 

5. d. 

1. To a husband in respect of his wife living with him or 

wholly or mainly maintained by him . . . .16- 

2. To a man or woman in respect of a female pei son residing 

* Unemployment Insxt^anie Act, 103*5. Sect. -25. 

■ Ibid,, Sect. 35- After i8th January, 1940, the period is 20 weeks 
instead of 10 weeks (Unemployment Insurance Act, 1930, Sect. 3). 

■ The rates of benefit in agriculture are omitted. 

• Dependants' benefit at 163. a week is not jiayable lor more than 
one dependant at a time ; nor 

In respect of any person if any other cl.ninaiit is entitled to receive 
dependants* benefit in respe.rt of that person ; nor 

In respect of a wife or female dependant who 
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with the claimant and wholly or mainly maintained by s. d. 
the claimant and having; the care of the claimant's de- 
pendent children ("resident housekeeper") . . 16 - 

3. To a man or woman in respect of a female person who 

is not residing with the claimant but is employed by 
the claimant to assist in the care of the claimant's 
dependent children, and to whom the claimant pays 
not less than nine shillings a week for her services 
("non-resident housekeeper") ^ . . . . 16 - 

4. To a wife in respect of her husband if he is prevented by 

infirmity from supporting himself . .16 

5. To a man or woman in respect of a father or stepfather 

who is unable by reason of infirmity to support himself, 
and who is residing with and wholly or mainly main- 
tained by the claimant* . . . 16 - 

6. To a man or woman in respect of a widowed mother, 

widowed stepmother, mother who has never been 
married or mother whose husband is permanently 
disabled and unable to work (if the mother or step- 
mother is living with or wholly or mainly maintained 
by the claimant) * . . . i6 - 

7. To a man or woman in respect of dependent children 

(including step-children, adopted children, and illegiti- 
mate children), and dependent younger brothers and 
younger sisters (including half-brothers and step- 
brothers and half-sisLers and step-sisters) under 14 
years of age. This benefit is alsojiayable in respect of 
such children and siu h younger brothers and younger 
sisters of the ages of 14 and 15 if they arc under full- 
time instruction in a day school, or if they are unable 
to receive such instruLtioii by reason of inhrmity or if 
they are uneniployt'd and fulfil the statutory conditions 
(except those relating I0 lontribution.s and to making 
application for benefit in the prescribed manner) and are 
not disqualified. For each such child or younger 
brother or sister*— 

For each of the first two ..... 

In respect of each other child .... 

(1) Is in receipt of uneinplnyment benefit under the Unemployment 
Insurance Acts ; or 

(2) Is in regular wage-earning employment at tos. a week or over 
otherwise than in the case of the claimant's dependent children. 

(3) Is engaged in an occupation ordinarily carried on for profit 
(excluding work for payment at less than 10s. a week), or the provision 
of board and accommodation for more than one lodger. 

* The claimant must previously to becoming unemployed have so 
employed a housekeeper, unless the necessity for employing a house- 
keeper did not arise until after unemployed. 

* A person is not deemed to be wholly or mainly maintained by a 
claimant unless the claimant when unemployed contributes towards 
the maintenance of that person the amount received in respect of him 
or her by way of dependants' benefit, and when in employment (except 
when the dependance did not arise until the claimant became unem- 
ployed) contributed more than half the actual cost of that person's 
maintenance. 

* Unemployment Insurance Act, 1935, Sects. 36-9. 
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S. To a man or woman in rt*&pcct of a daughter or sister 
residing with the cLiimant and wholly or inainlv main- 
tained by the claimant, being over i8 and either 
unmarried or a wiilow or permanently separated from 
her husband or whose husband is jierinaiicntly disabled 
and unable to woik‘ . . . . lO - 

Unemployment Pay from Other Sources. Where a trade 
union or other association pays unemployment benefit, 
it may make an arrangement with the Ministry ot Labour 
for a refund of the amount which would have been due 
from the State Fund.-* 

Determination of Claims. On receipt and considera- 
tion of a claim, the insurance officer, if not satisfied that 
it should be allowed, must within 14 days refer it for 
decision to a ('ourt of Referees (consisting of an indepen- 
dent chairman and representatives of employers and of 
insured contributors) or himself disallow the claim, but 
the insurance officer may not himself decide against the 
claimant on any of the following grounds, which lie must 
refer for decision to the Court of Referees — 

(а) That the claimant is not capable of or is not avail- 
able' for work. 

(б) That the claimant is disqualified through having 
lost his employment as a result of misconduct, or through 
having left his employment voluntarily without just 
cause. 

(c) That the claimant is disqualified because he has 
without good cause refu.sed, or failed to apply for, or 
refused to accept, a suitable situation notified to him by 
an Employment Exchange (or other recognized agency 
or by or on behalf of an employer) as vacant or about to 
become vacant. 

(rf) That the claimant has without good cause refused 
to carry out written directions given to him by an officer 
of an Employment Exchange with a view to assisting 
him to find suitable employment or that the claimant 
has neglected to avail himself of a reasonable opportunity 
of suitable employment. 

1 Thiemfiloymevi Insurance Ait, J()3g. Sect. 4. 

^ U\d , Sects 08 71 
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{e) Thai the claimant does not fulfil the special con- 
ditions or is subject to restrictions imposed by Regula- 
tions and Orders on seasonal] workers, married women, 
etc. (see paragraphs 47-51). 

(/) That tlie claimant has not duly attended an ap- 
proved course of instruction after being required to do so 
(except that Ihe insurance, officer may himself disallow 
in the case of a person under the age of 18 years who has 
been required to discontinue his attendance at an author- 
ized course for one day, because of his misbehaviour 
while attending the course). 

(g) That the claimant is liable to have deductions made 
from future benefit. 

Wlu'rc a claim has been disallowed by the insurance 
officer, the claimant has a right of apjx'al to a Court of 
Referees within 21 days. The period of 21 days may be 
extended by the Minister for special rea.sons. 

A final appeal from the decision of a Court of Referees 
may be made within six months to the Umpire appointed 
by the Crown by an insur.ince officer ; or by an associ- 
ation of eniploy(*d persons of which the claimant is a 
member; or by the claimant himself if leave to appeal 
has been grant('d by the Court of Referees or if the 
decision of the ('ourt of Referees is not unanimous.^ 

Payment of Fares. Fares are, subject to certain con- 
ditions, advanced to insured persons lor whom work at 
a distance is found through an Employment Itxchange. 

Penalties. If for the puq)ose of obtaining any benefit or 
payment either for himself or another any person know- 
ingly makes any false statement, he is hable on summary 
conviction to imprisonment not exceeding three months 
with or without hard labour.* 

^ Vutmplovmc^it Insioancc Ali Setls 40 4^ 

2 Ihui , Sect S6 
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THE NEW SCHEME OF NATIONAL INSURANCE 

The National Insurance Act, 1946, is the outcome of the 
Beveridge scheme formulated during the war. It links 
up the Health, Pensions, and Unemployment Schemes, 
increases the amounts of the benefits, and adds Death 
Grants. In addition it brings within the scope of compul- 
sory insurance persons who were hitherto outside, viz. 
employed persons above the £420 salary limit, self-em- 
ployed persons and non-employed persons. The scheme is 
due to come into force on 5th July, 1948. The competent 
authority for administering the Act is the Ministry of 
National Insurance. 

Who Must be Insured? There will bo three classes of 
insured persons, namely — 

{a) Employed persons, i.e. those who work under a 
contract of service. 

(6) Self-employed persons, i.e. those who are gainfully 
occupied but not under a contract of service. 

(c) Non-employed peisons, i e. those who arc not gain- 
fully occupied. 

All persons employed under a contract of service are 
compulsorily insurable under the Act. h'or the meaning 
of Contract of Service, see pp. 7-9. 

The Ministry has power to make exccjitions by Regula- 
tions from this general rule in the following cases . casual 
employment ; .subsidiary or inconsiderable employments ; 
employment by husband, wife, or relative.^ 

Contributions. The rates of contributions will be as 
show’n on page 189. 

Men aged 70 and over and women aged 65 and over will 
pay no contributions. Men aged 65 to 70 and women aged 
60 to 65 will pay contributions only if they are working 


^ National Insurance Act, 1946, Sect. 1. 

x88 
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Employer * Self- Non- 

Employed of employed employed 
Person Employed Person Person 
Person 

5. d. s. d. s. d. s. d. 

Men over 18 .47 59 48 

Women over 18. -37 30 4 10 38 

Hoys under 18. .28 23 34 29 

Girls under 18 22 19 211 -^3 

and have not retired from regular employment. These 
provisions will not affect the employer's liability to pay 
contributions.' 

Insured pcT-sons w'ill pay contributions according as 
they fall, week by week, into one or other of the above 
tlire,c clas.ses.® 

The employer is liable in the finst instance to pay both 
his and the employee s contribution, but can recover the 
latter (subject to Regulations) by deduction from wages. 
He is not entitled to recover any part of the employer’s, 
and any attempt to deduct it is a punishable offence.® 

Benefits. Benefits arc — 

(a) unemployment benefit ; 

(h) sickness benefit ; 

(c) maternity benefit ; 

(rf) widow's benefit ; 

(e) guardian’s allowance : 

(/) retirement pension ; 

[g) death grant.* 

UNEMPLOYMENT AND SICKNESS BENEFIT 

Employed persons can tjualify for sickness and unem- 
ployment benefit. Self-employed persons can qualify for 
sickness benefit. 

The weekly rate of sickness and unemployment benefit 
for a man or single woman over i8 will be 26s. The ordi- 
nary rate for a married woman over 18 will be 20s. for 
unemployment and i6s. for sickness. But a married 

' National Insurance Act, 1946, ist Schedule. 

* Ibid., Sect. 4. 

“ Ibid,, Sect. 6. 

* Ibid., Sect. 10. 
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woman over 18 w!ll receive the same rate as a single 
woman, i.o. iOs. for benefit of either kind, if she is support- 
ing an invalid husband, or if she is not living with her 
husband Jind cdunot obtain any financial help from him. 
For persons under 18, the normal rate will be 15s. 

An applicant who is maintaining a wife or husband or 
an adult dependant, will receive an extra i6s. a week. 
A child’s allowance of 7s. 6d. will be paid for the first child 
in the family. ’ 

.\fter drawing unemployment benefit for 180 days a 
person cannot draw furthet benefit until he re<[uahfics, 
i.c. after payment of 13 contributions. 

TJie grounds of disqualification for receipt of unemplcn- 
nient benefit are generally speaking the same as those 
laid down in the present Act.“ 

Qualification for Benefit. To obtain bimefit a person 
must have paid 26 contributions since entry into insur- 
ance, and 50 contributions must have* been paid by him 
or credited to him in respect of the last contribution 
year.® 

('ontributions paid under the existing .schemes count 
for benefit under the new scheme. 

Waiting Periods. Odd days of sickness or unemploy- 
ment may count for benefit, but only where two or more 
of them fall within a group of six consecutive days. An 
employed person will have a waiting period of three days 
at the beginning of a spell of sickness or unemployment, 
but he will be paid bemefit for these three days if he is 
-Sick Or unemployed on 12 days during the period of 
13 weeks beginning with the first of these days. On a 
subsequent claim for benefit, he will not have to .serve a 
new waiting period, unless more than 13 weeks have 
elapsed since the end of his last spell of sickness or unem- 
ployment. A self-employed person will receive no benefit 
for the first 24 days of sickness. 


^ Satwtial Insurance Act, Tq4(), 2nd Schedule 
® Ibid , Sects J2-T3. 

‘ Ibid , Third Schedule 



THE NEW vSCHEME OF NATIONAL INSURANCE IQI 

Two spells of absence from work link up and count as 
one spell, if they arc not separated by more than 13 weeks. 
When an insured jierson has exhausted his right to benefit 
of either kind, he can rc-qualify for that benefit when he 
has paid 13 more contributions. 

MATERNITY BENEFIT 

Maternity allowance (3()s. pei week) is payable to a 
woman who is ordinarily an employed ])erson for 13 weeks 
from the 61 h wei'k prior to confinement. 

.Attendance allowance (20.S. per week) is payable to 
other women during the 4 weeks after confinement. It is 
payable also to the wife of an insured man, as is also the 
1 4 maternity grant. 

To obtain maternity allowance the nece.ssary conditions 
.IS to contributions must be satisfied, including ttu jiay- 
rnent f»r credit of 45 contributions during the year 
immediately preceding, h'oi attendance allowance or 
maternity gnmt 2(1 contributions must have been paid 
since entry into insurance and 26 contributions must be 
paid or ci edited in respect of the last coiuribution year. 

WIDOW’S BENEFIT 

A widow'’s allowance of 36s. per week is payable during 
the 13 w'eeks alter the husband’s death, if .she was under 
60 at that date or he was not receiving pension. 

A witlowed mother’s allowance ol 33s. 6d. per week is 
payable if the widow' is not entitled to a widow'’s allowance 
and is maintaining a child of the husband. 

A widow'’s pension ol 26s. per week is payable to a 
w'idow whose hu.sband dies after 10 years’ marriage and 
who was then between 50 and 60 and who is not entitled 
to either of the two above allow'ances. 

To obtain any of these allowances 156 contributions 
must have been paid .since entry, and an average of 
50 contributions per year must have been paid or 
credited. 

Benefit is not payable if the w'idow remarries. 
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GUARDIAN’S ALLOWANCE 

The guardian of an orphan child one or both of whose 
parents were insured is entitled to an allowance of I2S. 
per week.^ 


RETIREMENT PENSIONS 

A rc'tirement pension of 2bs. per week is payable upon 
retirement from regular employment to a man of 65 or 
over and a woman of 60 or over. Ui>ou a man reaching 70 
or a woman reaching 65 the pens>ion is payable irrespective 
of such retirement. 

Men 65-70 and Women between 60-65 Working. If a 
person does not retire at the jiensionable age (i.e. 65 for 
men and bo for women) his pen.sion is increased by is. 
for every 25 further contributions. If a person of such 
age has retired and has earnings in excess of 20s. in any 
week, his following week’s pension is reduced accordingly. 

The wife of a man on pension is entitled at 60 to a 
pension of i6s. unless still in employment.® 

To obtain pension the same rules as to contributions 
apply as for widow’s benefit (see above). 

Persons who have silready qualified for a los. contri- 
butory old age i)en.siou will have this converte.d, if they 
have retired, intt) a retirement pension at the new rates. 
If they have earnings, these will not reduce their pension 
below los. a week. 

Persons who arc insured under the existing scheme will 
qualify for retirement pensions, subject to the ordinary 
conditions of the new scheme, but the contribution condi- 
tions will be modified. 

Men over 55 and w'omen over 50 at the start of the 
new scheme, who are not then insured imder the present 
scheme, will have to contribute for 10 years before they 
can qualify for retirement pensions. When they reach 
pension age, they will be asked to choose between — 

^ National Insurance Act, 1946, Sect. 19. 

® Ibid., Sects. 20-21. 
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{a) paying contributions as non-employed persons 
(except when employed) till they finish the lo years' 
qualifying period, and 

{b) claiming a refund with interest of the portion of 
their contributions paid towards retirement pension 
rights. 

Firms' Private Pension Schemes. To enable employers 
or workers to meet the increa.sed contributions under the 
new scheme, the provisions of private pension schemes may 
be modified and adjusted. 

DEATH GRANT 

Death grants are payable for expenses in connection 
witl) the death of an insured p('r.son or the wife, husband, 
child, or widow of an insured person as follows — 

£ y d. 

For child under 3 - . . 6 - - 

For child between the ages of 3-6 10 - - 

For child between the ages of b-17 15 - - 

For person over 18 . 20 - - 

No grant will be paid for the death of anyone who is 

over pension age when the scheme starts, and only £io 
will be paid for the death of anyone who is within lo years 
of pension age when the scheme starts. 

For children bom before the scheme starts and dying 
before the age of lo, there will be no grant. ^ 

Twenty-six contributions must have been paid since 
entry into insurance, and 45 must have been paid or 
credited in the last contribution year as a yearly average.* 
Married Women. The Minister may make Regulations 
providing that non-employed married women may be 
excepted from insurance, but that those already insured 
may remain so at their option (e.g. to maintain their 
pension rights), and that those who are employed or self- 
employed may be excepted from payment of contributions 


' National Insuranre Act, 1940, Sect 23. 
“ Ibid., 3rd Schedule 
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but may continue to pay at their option (e.g. to maintain 
sickness benefit rights).^ 

Determination of Claims and Settlement of Disputes. 
Regulations made by the Minister will settle the procedure 
for .settling claims and disputes. In particular they will 
provide that claims to benefit will generally be determined 
by independent statutory authorities, following the 
pattern of the present Unemployment Insurance .scheme, 
i.e. Insurance Officers, Local Tribunals, and the National 
Insurance ('ommissioner (appointed by the Crown), whose 
decision will be final. 

Other questions arising under the Act, e.g. liability to 
pay contributions, will be decided by the Minister. Ap- 
peals on points of law will lie from the Ministei 's decision 
to the High Court. The Minister, instead of deciding a 
question himself, may refer it, on a point of law, to the 
High Court.® 

Regulations. Many otlier matters are left to be pie- 
scribed by Regulations to be made by the Minister and 
laid before Parliament. 

These include, in addition to tlie matters already 
mentioned — 

Exemption from payment of contributions undei 
special circumstances. 

Crediting of contributions. 

Manner of payment of contributions. 

Days of unemployment or incapacity of work. 

Payment of benefits. 

Overlapping benefits. 

Maintenance. 

Interim payments, arrears, and rcpa3mients. 

Persons outside Great Britain. 


‘ National In^urancr A(f, Sect. 59 

® Jbtd , Stc t 13 



CHAPTER X 


THE LAW CONCERNING SCHEMES OF 
CO-OPERATION AND VOLUNTARY WELFARE 

It is proposed in this chapter to deal with the legal points 
which arise in connection with the various schemes of co- 
operation between employers or employees in industrial 
establishments. 

Powers of Limited Companies to Introduce Welfare 
Schemes. Unless it is expressly excluded by the Articles 
of Association, a hmited company has an implied power 
to carry out schemes of this kind (subject, of course, to 
its not being exercised in an unreasonable manner), as 
being conducive and ancillary to the main objects of its 
business. Thus, there is no need for any express authority 
to pay gratuities or pensions to employees or even pensions 
to the families of deceased employees,* these matters being 
considered reasonable fonns of exercising the powers of 
management conferred upon directors of companie.s by 

* ITendersoii v. Bank of Australasia (i8S8), 40 Ch.l). 170; ITampson 
V. Price’s I’atcnt Candle Co (1876), 43 L.J. Ch 437. Cf. in particular, 
the following passage from the judgment of Mr. Justice North on the 
former case — 

"The principle is this, that where there are directors of a trading 
company, those directors necessarily have incidentally the power of 
doing that which is ordinarily and reasonably done in every such 
business, with a view to getting either better w'ork fioni their sfTvants, 
or with a view to attract <'ustomcrs to them. In the pre.scnt case the 
reason suggested is that it secures a better class of ollicials who are 
willing to take service with the company, an object of cijual importance, 
of course, for carrying on legitimate business. 

"Most businesses require liberal dealings. The tc.et then* again is 
not whether it is bona fide, but whether, as well as being bona fide, 
it is done within the ordinary scope of the company’s business, and 
whether it is reasonably incidental to the carrying on of the company's 
business for the company's benefit. Take this sort of instance. A 
railway company, or the directors of the company, might send down 
all the porters at a railway station to have tea in the country at the 
expense of the company. Why should they not ? It is for the Erectors 
to judge, provided it is a matter which is reasonably incidental to the 
carrying on of the business of the company. The law doe^ not say that 
there are to he no cakes and ale, hut there are to he 710 rakes and ale exrept 
suck as are required for the benefit of the rompanv." 

IQ5 
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the Companies Acts. Similarly, with regard to other 
reasonable forms of benefiting employees, it may be as- 
sumed that they are covered by the wide powers a com- 
pany has in dealing with its employees. This principle, 
however, does not extend to directors. Benefits to 
directors need express authorization. ^ 

The subject can conveniently be treated under the 
following headings — 

1. Taxation. 

2. Rating. 

3. Other duties, licences, etc. 

4. Liability for accidents. 

5. Works’ funds and works’ clubs, 

6. Miscellaneous. 


TAXATION. 

Taxation under Schedule D. Which kind of expenditure 
can be deducted from the employer’s return of profits 
assessable to Income Tax under Schedule D ? In general, 
expenditure on welfare schemes is deductible, subject to 
the two following conditions — 

(а) That no deduction shall be allowed in respect of 
expenses which are not wholly and exclusively laid out 
for the purposes of the business; and 

(б) That no deduction shall be allowed in respect of 
expenditure of a capital nature. 

The test whether any item of expenditure is capital 
expenditure or not is that capital expenditure satisfies a 
demand once and for all — non-capital expenditure is that 
whicli satisfies a continuous demand. 

The following are examples of items of expenditure 
which are deductible from profit — 

{a) The rent and other running expenses of recreation 
grounds, canteens, ambulance rooms, rest rooms, lava- 
tories, etc. 

(6) The provision of overalls, caps, etc. 


^ £ g. see Re Lee, Behrens & Co , {1932] 2 Ch. 46. 
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(c) Salaries of welfare supervisors, gymnastic instruc- 
tors, groundsmen. 

(d) Contributions to recreation schemes approved by 
the Juvenile Organizations Committee of the Board of 
Education. 

(e) Fees paid in respect of the attendance of yoimg 
employees at technical and educational classes. 

Examples of expenses which may not be deducted are — 

(i) Cost of purchase of premises for use as works’ club 
and institute. 

(ii) Cost of converting land for use as a sports ground. 

Non-capital expenditure on research is deductible if it 

bears a sufficiently definite relation to the earning power 
of the employer’s business, i.e. if it is directly connected 
with the subject-matter of the business and is calculated 
to achieve results affecting its profits within a reasonable 
period. (Capital expenditure like the erection or equip- 
ment of a laboratory is not deductible.) Similar con- 
siderations govern the deductions or otherwise of con- 
tributions to an association of firms formed for the purpose 
of carrying out research jointly or of contriimtions to the 
research departments of universities. 

Similar provisions apply to savings fmids, profit sharing 
schemes, co-partnership schemes. The amount added to 
the individual employee’s credit, whether by way of addi- 
tional interest or bonus or share of profits, is allowed to 
be deducted as a trading expense in computing the em- 
ployer’s profits. So much of the investment income of a 
savings fund is allowed exemption from tax as is payable 
to the credit of employees below the taxable limit. 

Where a co-partnership scheme, in the case of concerns 
carried on by companies, takes the form wholly or partly 
of shareholdings by or on behalf of the employees, the 
cmplo3dng company may pass on the burden of the income 
tax applicable to the dividends. Where the employees 
would be entitled to claim repayment from the revenue 
of part or the whole of the tax deducted by the company 
Irom the dividends, the company may, instead of deducting 
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tax, obtain relief from tax in its assessment corresponding 
to the tax which it might have deducted; the individual 
employees, where liable, are then assessed directly in 
respect of the dividends. 

Regular annual contributions by an employer to a 
works' pension fund, benevolent fund, or sports club, are 
deductible. With regard to pension funds (apart from the 
rules attaching to those funds which are approved under 
Sect. 32, Finance Act, 1921, as to which see later, pages 
214-215), the practice of the Inland Revenue is to allow 
these contributions provided — 

{a) That the payments arc made under a bona fide scheme 
for the benefit of a substantiid body of the employees. 

(6) That where, as is usual, the employees have only 
a contingent right to benefits dependent upon completion 
of a specified period of service or attainment of a specified 
age, an undertaking is given by the employer to treat 
any sums which come back to him from forfeited surrender 
values, etc., as business receipts for income tax purposes. 

On the other hand, those grants which are in the nature of 
initial grants would come undi'r the heading of capital ex- 
penditure, and as such could not be deducted as expenses in 
assessing the company’s profits under Schedule D. 

Thus, a company set aside £50,000 for the alleviation 
of distress and misfortune. The commissioners found as 
facts’ (i) That payments for the maintenance of the 
company’s workpeople during invalidity constituted a 
continuous business demand on the business, having 
regard to the manner in which that business was con- 
ducted; (2) that the primary object of the payment to 
trustees of £50,000 was to establish a fund by setting 
aside a capital sum, the income of which would be avail- 
able to meet this demand; (3) that the actual amounts 
to be paid away for invalidity had not been ascertained 
at the time when the payment was made, and were con- 
tingent and not capable of ascertainment. Held that the 
£50,000 was capital expenditure.* 

^ Kowntree & Co I td u C urtis [igi*? i K li 328, L A 
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The question might be asked; If regular annual con- 
tributions are deductible, would not a sum, whigh is, to 
use the phrase employed by Pollock, M.R., "apparently 
a capital sum, but which really comprises and compresses 
an annual charge,” also be deductible? The phrase is 
applied to the class of cases represented by that of Hancock 
V. General Reversionary and Investment Co.,^ where 
an employee was entitled to receive a pension yearly, 
but the company came to the conclusion that instead of 
paying him that sum from year to year, it would be 
coniiriercially prudent to capitalize it and pay him in 
commutation a single amount calculated actuarial!}' 
as its true equivalent. But the Rowniree Case'‘ was 
specifically distinguished from this class of cases, since 
it was clearly whoUy uncertain there what claims for 
invalidity would be made upon the company, and since 
the amount set aside had no real relation to the amount 
likely to be required for the object in view. Since the 
Hancoik Case® we have the House of Lords’ judgment in 
British Insulated and Helshy Cables v. Atherton, which 
certainly does not lend it support, but, apart from that, 
it may be taken for granted in the majority of works’ 
benevolent fundsth.it the reasons which ruled out the lump 
sum payment in the Rowntree ( asc^ will apply al.so to them. 

The fact that a contribution made in a certain year 
is one of a series of annual contributions will not neces- 
sarily make it deductible ; thus ® where a firm had been 
in the habit of making a subscription of 1 $ to annually 
to the Middlesex Hospital, but in 1919 and 1920 subscribed 
a thousand guineas in view of the accumulated liability they 
felt existed towards the hospital because of the use made of 
it dur in g the War by their employees, the two subscriptions 
of a thousand guineas were held not to be deductible. 

’ [igiQ] 1 K n 25 

’ Rowntree ft Co Ltd v Curtis, [1925I t K B 328, C A 
Supra 

* [iq26] AC 215 

* Bourne & lIollinKSworth v Ogden. Inspector of Taxes (The Times 
Newspaper, ^otli January, 1929) 



200 


INDUSTRIAL LAW 


As to the contributions of employee members to such 
funds, apart from statutory exemption, e.g. that apply- 
ing to approved pension funds (page 214), there is no 
provision enabling such employees who are liable to tax 
to deduct the amount of their contributions from their 
assessable income. 

As regards contribution income, no part of this is sub- 
ject to tax — see New York Life Insurance Co. v. Styles.^ 
(Here a company with no shareholders but with mem- 
bers who held participatory policies, returned the 
surplus of the premiums and the expenditure to the 
members. It was held that no part of the premiums was 
assessable under Schedule D.) This applies, of course, 
equally whether the surpluses are distributed among the 
members or are carried over from year to year for the 
account of the fund. 

If profits are, however, in fact made (i.e. if there is 
an excess of income from all sources including contribu- 
tion income over expenditure), and part of the income 
represents receipts from non-members, e.g. in a works’ 
athletic club, visitors' gate money, the portion of the 
income representing the latter will be taxable, but in 
assessing this a proportionate amount of expenditure will 
be deducted.* In fact, there are very few works’ clubs 
which, under these circumstances, render themselves liable 
to tax on profits. 

Taxation of Investment Income, Interest, etc. As to invest- 
ment income, theoretically the first question that would 
fall to be considered is whether such a fund is a “charity, ’’ 
and, therefore, exempt from tax. Here must be noted the 
rule that an institution existing for the mutual benefit of 
funds subscribed by the members is not a "charity.’’ * 
How far would the position be altered by the fact that in 
addition to the contributions of the members, the fund also 
received contributions from the firm ? That circumstance 

' (1889), App. Cas. 381. 

® Carlisle & Silloth Golf Club v Simtli, [1912] 2 KB. 177. 

® Linen and Woollen Drapers' Institution v. The Commissioners of 
Inland Revenue (1887). 58 T.L.R. 949. 
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might ceteris paribus put a fund in the position to 
claim exemption, but there would then arise the difficulty 
that the firm’s contribution, being a contribution to charity, 
would not be deductible in the firm’s assessment. The 
choice does not fall to be decided as far as the vast 
majority of benevolent funds are concerned, thanks to 
the provision that unregistered friendly societies are 
exempt from tax if their investment income does not 
exceed £i6o,‘ while, as regards other works’ funds, there is 
the possibility of registration under the Friendly Societies 
Acts, and thus escaping taxation. 

As to the special exemption accorded to approved pen- 
sion funds, see pages 214-215. 

Taxation under Schedules A & B. The premises of 
the works’ club (institute, sports ground, etc.) are liable 
to tax under Schedules A and B payable by the owner, 
whether the firm or the dub, on the net annual value. 
The tax so paid, of course, forms part of the running 
expenses of the premises in question ; consequently, where 
the firm is liable, it is entitled to deduct the amount so 
paid as trade expenses from its return of profits under 
Schedule D. (See page iq6.) 

Schedule E. Pensions are taxable in the liands of the 
recipient. This rule applies both to contributory pensions 
and to voluntary and non-contributory pensions.* 

CORPORATION DUTY 

Corporation Duty is levied under Sect, ii. Customs 
and Inland Revenue Act, 1885. 

It is levied on both unincorporate and corporate 
bodies, the reason being that both escape the liability 
to estate duty on the passing of the property on death. 
The basis is the "annual value, income, or profits’’ of 
the property. "Profits” and "income” in this phrase 
mean the same as "annual value” and such items of 


^ Income Tax Act, 1918, Sect. 39 (i) 
■ Finance Act. 1932, Sect. 15 
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income as gate-money receipts are not to be taken into 
account.^ 

The statute allows certain deductions from the annual 
value, namely, necessary outgoings, including the re- 
ceiver’s remuneration, and expenses incurred in the 
management of the property. Such deductions include the 
rent paid for the use of the property (where the person 
charged with the duty is the tenant), insurance, etc. It 
will be seen tliat in the case of a tenant paying an eco- 
nomic rent, there could be little or no duty payable. Under 
the same heading the Inland Revenue allow the cost of 
realizing the annual value, and, for practical purposes, 
where this cost is not otherwise ascertainable, reckon this 
on the basis of one-fifth of the secretary’s salary. 

The body chargeable with the duty is the body which 
owns the annual value, i.e. the body need not be the 
actual owner of the property, but may be the tenant. 

Exemption is given by the statute to property legally 
appropriated and applied for the benefit of the public. 
In certain cases, this exemption might apply where a 
firm's schemes are the centre of the social and recreational 
activity, of the locality, provided the property is both 
legally appropriated and used for the benefit of the public. 

Further statutory exemption is given in respect of 
property acquired with funds voluntarily contributed 
to a body within the preceding thirty years. Property 
which is given outright by a firm to its welfare or sports 
club would not be regarded by the Inland Revenue as 
entitled to this exemption. 'There must be the interme- 
diate operation of actual voluntary contributions to a 
body. This would be the case, e.g. where the property 
is acquired by a fund outside the firm's sole control to 
which the firm, or the firm and the employees, make con- 
tributions. Where, in the latter case, the employees’ con- 
tributions included some return in the way of member- 
ship privileges or benefits, there might be a case for an 
apportionment. 

1 Re Surrey County Cricket Club, [igoi] 2 K.B. 400 
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vStatutory exemption is also given in the case of (a) 
property of a friendly society; [h) property of a body 
established for business ; (r) property acquired by a body 
within the preceding thirty years on which estate duty 
was paid; (d) property legally appropriated and applied 
for a charitable purpose or for the promotion of educa- 
tion. As regards the meaning of " charitable puipose,’’ 
the purposes of a mutual benefit society, i.e. a society 
the funds of which arc contributed by members who 
receive benefits in return from the society, are not char- 
itable purposes. Such mutual benefit societies would in- 
clude many firms’ sport.s clubs and welfare clubs.^ 

RATING 

The tact that some schemes may be regarded as serving 
charitable or benevolent purposes is no ground for exempt- 
ing property coinpnsed m sudi schemes from the principles 
of rating applicable to other properties. Such property is 
prinui facie rateable as long as it is capable of yielding a 
net annual value, the question whether it actually yields 
such value or not being immaterial.® 

While the basis of assessment is the extent of beneficial 
value to the occupier,® yet the circumstances attaching to 
works’ institutes and sports grounds (apart from any claim 
they may have to be derated according to the particular 
facts of each case) may affect tlie rateable value, e.g. where 
premises are properly to be regarded as available for letting 
only for the particular purpose of a scheme for one special 
group of workers, the consequent restriction of user, and 
the number of possible purchasers would be factors to be 
taken into account, and, in general, the proper basis of 
assessment of welfare premises like cant(‘ens, works’ 
institutes, and sports grounds is the rent which may 

^ The Linen and Wtiollen Draptis' Inshtul ion u The ('ominissioiiers 
of Inland Reveiiiu 58 L T 941) 

* Mersey Docks v ('aineron (1864). i II I C as 443, Greig v Edin- 
burgh University (1868), L K 1 Sc & Div 348 

* See eg LCC /' Enlh [1893! AC 562, Joius u Mersey Docks 
(1865) 11 ir L C 443 
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reasonably be expected tlierefrum on the assumption 
that it is to be let solely for the purpose for which it is 
actually equipped and occupied.^ Any other basis, e.g. 
value as a building site, cannot be applied. 

"Occasional user” and "public user” arc two possible 
grounds of exemption in the case of works’ recreation 
grounds. As regards "occasional user," land which is 
"kept or preserved mainly or exclusively for purposes of 
sport or recreation”® is excluded from the definition of 
"agricultural land,” and is, therefore, not entitled to the 
exemption granted to that class of property ; ® on the 
other hand, land which would ordinarily be described as 
arable, meadow, or pasture ground, but which is occasion- 
ally used for sport or recreation (e.g. ground used for 
grazing during the greater part of the week, but on Satur- 
day afternoons, holidays, and occasionally in the evenings 
used for cricket or football) would, it appears, be entitled 
to be classed as "agricultural land.” As regards "public 
user,” where a works’ sports ground is vested in trustees 
under the Recreation Grounds Acts, 1859, and is suffi- 
ciently open to the public to satisfy the conditions of 
the Act and the regulations of the Charity Commissioners 
made thereunder, a title to exemption arises. 

Certain premises are derateable * if they form part of 
industrial hereditaments and are used for "industrial 
purposes.” For the full definitions of these phrases, see 
Sects. 3-4, Rating and Valuation (Apportionment) Act, 
1928. Here it may be stated that the definitions proceed 
by reference to the meanings of " factory ” and "workshop”® 
in the Factory and Workshop Act, 1901, an industrial 
hereditament being deemed to be occupied and used for 

^ Rating and Valuation Ad, 1925, Sect 22, and sco eg Kcsolutions 
54-55, Fourth Senes of Rt presentations of Ike Central I'aluation Com- 
mittee (192 b) 

* Agricultural Rates Act, 1896, Sect. 9 

^ Rating and Valuation Act, 1925, Schedule 11 . 

* Rating and Valuation (Apportionment) Act, 1928; Local Government 
Act, 1929, Sect 67. 

® The distinction between "factory” and "workshop” is abolished 
by the Factories Act, 1937. 
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industrial purposes, “except in so far as any part ... is 
deemed neither to be nor to form part of a mine, factory 
or workshop.” ^ 

The following are, therefore, entitled to be derated — 

Lavatories, cloakrooms, rest rooms, factory canteens,* 
surgeries, dental elinirs situate within the curtilage of the 
factory. If the factory canteen employs manual labour 
ill the jireparation ol food, the canteen is per se a factory 
and entitlt'd to derating as an industrial hereditament.* 

With regard to questions as to what falls within the 
curtilage of the factory, see page 55. It has, how- 
ever, to be noted that an additional qualification arises 
under the Kaiing and Valuation (Apporlionnu nt) Act, 
1928, to that of being “within the same curtilage,” 
luiiji'ly, that of being contiguous, it being provided that 
“where two or more properties within the same curtilage, 
or contiguous to one another, are in the same occupation 
and, though tri'ated as two or more hereditaments foi 
the purposes ol rating and valuation by reason of being 
situate in different parishes or of having been valued at 
different times or for any other reason, are used as parts 
of a single mine, mineral railway, factory or workshop, 
then, for the purposes of determining whether the several 
hereditaments are several hereditaments they shall be 
treated as if they formed parts of a single hereditament 
comprising all such hereditaments.”* If the canteen faces 
the factory jiropcr, being .si'parated theiefrom by a road, 
it would appear to satisly the definition ol contiguity. 

OTHER DUTIES AND LICENCES 

Vehicle Tax. A vehicle used exclusively for ambulance 
purposes is exempt from vehicle tax,* but there is no 

* Rativp and Valuat\ou [Apportiomnent) Act. IQ2S, Sect 4 (2) (fl). 

2 T^uvrniic Oliuoi foi (aidilt < Western Mail, 1 KH 47 

London Co-operative Society v S Essex Assessment Committee, 
fqj 2 l I K 11 53 

" Simmoiids \crocessones (Western), Ltd v. PontvT^ndd Aiea Assess- 
ment ('ominittee, [1944! i Ml E K 204 

* Rating and Valuation [Appottionmeni) Act, 1928, beet 3 (3). 

® Ptna^ice Alt. 1920, Sect 13 

8— (L 6186) 
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exemption attached to vehicles used for purposes classed 
under some such general heading as “welfare.” Further, 
the occasional user of a vehicle for a purpose which even 
for the time brings it within a description of the vehicle 
liable to a higher rate, makes the licence chargeable at the 
higher rate.^ Thus, if a commercial goods vehicle is taxed 
as such at a lower rate than it would be taxed as a private 
car and is u.sed, say, on a Saturday afternoon to convey 
employees to a sports ground, tax at the private car rate 
IS payable (although it would be otherwise if the em- 
ployees were being earned m the course of their employ- 
ment).* The penalty for breach is three times the differ- 
ence between the lower and higher rate, or £20, whichever 
is the greater. ^ 

Performing Rights. The question whether it is an in- 
fringement of cop5night to perform a play or piece of 
music at a works’ concert or dance or social function turns 
on the point whether it is a performance in public. This 
is a question of fact to be determined according to the 
circumstances of each case. It is clear that a performance 
given in a dancing or social club may upon the facts be 
“public,” although no charge for admission be made, since 
"members together with their guests may constitute a 
body of persons who would otherwise pay to hear a pei- 
formance of the piece at a theatre, concert haU, or the 
like place of entertainment.” * 

There is no direct authority on the position of a works’ 
club performance in this respect. The case presenting 
circumstances most analogous is that of Duck v. Bates^ 
There a dramatic performance given to the staff of a 
hospital consisting of about 170 persons was held not to 

* Finance Act, TO22, Sect 14 

* Road^ let, 1920. vSect 8 (2) 

* Ibid Theie is of course, no question of a hackney carnage litence 
being required in connection with a firm's welfare activities, where 
omployecs are earned free A "hackney carriage" is "any carnage 
standing or pl\ing for hire" (Customs and Inland Revenue Act, 1888) 
Sect 14 

* Messager w. British Broadcasting Corporation, [1927! 2 K.B 543, 
per McCaidie, J , at p ‘)47 

» (1884). 13 QBD 843 
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be “ public,” although friends were also admitted and the 
members of the audience had paid for admission. It was 
held that to constitute a performance "public,” there 
must be present a sufficient part of the public -who would 
also go to a performance licensed by the author as 
a commercial transaction. The tests inter alia to be 
applied to the question are the following — 

1. Has there been an injury to the author, profit being 
here an important element ? 

2. Has any portion of the public been admitted with 
or without payment, i.e. any portion of that class of per- 
sons who would be likely to go to a performance if there 
was a performance at a public theatre for profit ? ^ 

A (li.stinction was drawm in Jetimnf’s v. Stephens^ (in 
which an injunction was given against a women’s institute) 
between Duck v. Bates [supra) on the one hand and Harms 
[Incorporated) v. Embassy Club [supra) on the other — 

" In Ihc formci the audipnee was limited to a cla.ss, more or 
less living under one roof, wheieas in the latter the audience 
consislcd of any mcmbcis of the public who had accepted the 
invitation to attend, by becoming incinber.s of the club. The 
invitation to attend was held to be to the public , or rather, to a 
portion of the public, though the public concerned was definitely 
limited to the maximum membership of the club, and to the si/e 
of the club room.” 

The performance in pubUc of cop5night music or plays 
by wireless is subject to the same rules as ordinary j>er- 
formance and can in jiroper cases be restrained by in- 
junction.® The performance by a factory employer of 
gramophone records and the diffusion of broadcast pro- 
grammes for the benefit of his employees have been held 
to be "public performances.”* 

If music is played in pubhc by copyright gramophone 
records, the owner of the copyright in the record has a 

^ Harms (Incorporatt d) v. Embassy Chib, [1927] i Ch. 526, 

■ [1936] Ch. 469. 

® Performing Kiglit Society v. Hammond’s Bradford Brewery Co. 
Ltd., [1934] Ch. 1 21. 

• Performing Right Society, Ltd v. Gillette Industries, Ltd , [ 1943 ] 
I All E.R. 4T3 
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Special right to restrain public performance additional 
to that of the owner of the copyright in the music 
itself.^ 

Music and Dancing Licences. In areas where music and 
dancing licences are required for public musical enter- 
tainments and public dancing, ‘ the question whether a 
licence is required for works’ functions has to be considered, 
A licence will only be required if members of the general 
public are admitted to the functions otherwise than only 
occasionally.^ If the admission of persons other than 
the employees themselves is merely confined to special 
occasions and is not habitual, a licence is not re- 
quired even if tickets of admission are issued and charged 
for. No licence is required for the holding of a dancing 
class. 

Drink Licences. If a works’ club supplies its members 
with intoxicants, registration under the Licensing Acts, 
1910, is necessary. This step need not, however, be taken 
if the drinks are supplied on one or two special occasions 
throughout the year, like an annual dinner or smoking 
concert. Application for registration has to be made to 
the Clerk to the Justices. A form has to be completed, 
giving the requisite particulars and declaration as to the 
posting of the names and addresses of members and pay- 
ment of their subscriptions. 

The supply of drinks in a registered club is regulated 
by the provisions of the Licensing Acts, The supply must 
be controlled by the committee and the drinks must be 
paid for at the time of supply and czin only be supplied 
in "permitted” hours. Non-members may not be sup- 
plied, and the purchase of a ticket to attend functions 
at the club does not make them temporary members so 
as to entitle them to be supplied. Persons must not be 


1 Gramophone Co Ltd if Stephen Carwardme, [19^4] ^ Lh 450. 

■ Such areas are, e those where the Public Health (Amendment) 
Act, 1890, IS in force , those where such licences are necessary by virtue 
of a local Act , the London area 

■ Syers v Conquest (1873), 28 I. T 402 
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habitually admitted as members without an interval 
of at least 48 hours between the nomination and 
admission.^ 

Entertainments Tax. Under certain circumstances en- 
tertainments given to employees may, if otherwise Uable 
to entertainment tax,* be entitled to exemption on the 
ground of their being charitable. Thus, a non-profit- 
making entertainment given entirely by the firm for the 
benefit of the employees, or given by a works’ dub, the 
activities of which the firm mainly controls (as distinct 
from a self-governing club), may claim exemption on this 
ground. Further, application for repayment of duty in 
respect of an entertainment may be made where the whole 
of the expenses involved do not exceed 50 per cent of 
the receipts and the entertainment is promoted by the 
welfare institution in aid of its own funds. 

Where it is not po.ssible to claim exemption from tax 
in respect of works’ entertainments and the employee’s 
subscription to a club or society represents payment for 
admission to such entertainments inter alia, tax is charge- 
able upon that proportion of the subscription which covers 
such right of admission.'^ 


' Licensing Consolidation Ait, iqio. Sect. 95. A suitable rule is 
therefore necessary if on special occasions like the visit of another team 
for a football match it is desired to supply drinks to jiersons other than 
regular members. Examples of such rules are as follows : " Any Member 
of a Club playing against this Club in aii}' indoor or outdoor game shall 
have all the privileges of, and be deemed to be a member of, this Club 
for the day or days upon which he no plays, provided that a Nomination 
Form containing the names of the players and signed by the Secretary 
of the visiting Club sliallhave been received by the Secretary of the Club 
at lea.st forty-eight hours previously,” or "Each member shall have 
the privilege of introducing a gentleman visitor, but such visitor cannot 
be again introduced by any member within a period of one calendar 
month from the previous visit. The name of the visitor, together witli 
the name ot the member introducing him, and the date, shall be entered 
in the Visitor’s Book provided. No payment is to be received from any 
person not a member of the Club. A copy of this rule shall be promi- 
nently displayed in every room in which excisable articles are con- 
sumed.” 

® A works' dance, a works’ whist drive, or a works’ social (which did 
not include a concert) would not in any case be liable as they are not 
’* entertainments,” nor would a dancing class. 

* Attorney-General v. Valeiitia (1925), 41 T.L.U. 78. 
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LIABIUTY FOR ACCIDENTS 

The liability for accidents occurring to employees when 
being conveyed by the firm or in vehicles belonging to the 
finn varies according to the circumstances 

If a function is arranged to take place in the firm’s 
time and the employees attend as part of their day’s 
work, the provisions of the Employers’ Liability and 
Workmen’s Compensation Acts would apply in the case 
of accidents to the manual and other workers who come 
within their scope.^ Where, however, there is no direction 
of the firm to the employee, so that the latter has no duty 
under his contract of service to attend the function, there 
is no liability on the firm in the case of accident . Instances 
of the former kind might conceivably occur in, e g. woiks’ 
visits, and instances of the latter are visits to the theatre 
or to witness a game of football The above is the position 
in the case of accidents arising in connection with vehicles 
available to the public. If, on the other hand, vehicles 
belonging to or hired by the firm are used, there would 
be an additional liability if accidents arose through the 
vehicle being unsaf** or through the negligence of the 
driver provided by them (except in so far as the film 
contract out of such risk),® irrespective of whether the 
Workmen’s Compensation Act applies to the case in 

^ See now Lucas v Postmaster General (1939), T.L R 977 
® An example of such a contractmg-out agreement is the following — 
This Agreement made the day of 19 , 

between whose registered office is at 

(hereinafter referred to as “the Company") of the one 
part, and the Social Club Committee being the persons for the time 
being authorized by the Company and the employees of the Company 
to conduct the social and recreational matters of the Company 
(hereinafter called “the Committee") of the other part 

I The Company agrees (i) to lend the motor lorry No to the 
Committee for the sole puipose of conveying employees of the firm 
from time to time to and from recreation grounds, (2) to supply oil 
and petrol in sufficient quantity for the said purpose . (3) to insure and 
keep insured the said lorry against fire, theft and damage thereto from 
Whatsoever cause arising and against all claims arising m connection 
therewith on the part of persons other than persons conveyed in 
such lorry with the exception of such claims as may arise under the 
fourth paragraph of Clause 2 hereto, (4) in the event of the said 
lorry becoming temporarily or permanently unavailable for the said 
purposes (as to which the Company shall be the sole judge) to substitute 
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question or not. When an employee is allowed under the 
terms of his employment to take his dinner in the em- 
ployer’s canteen, and suffers injury while so doing, he is 
entitled to compensation under the Workmen’s Compen- 
sation Acts.^ 

With regard to accidents to employees occurring in a 
firm’s playing fields or in works’ club rooms, gymnasia, 
etc., the question of liability depends upon the nature 
of the arrangement between the firm and the committee 
controlling the sports or clubroom activities. If the club 
is in entire control of the premises (e.g. if they pay the 
firm a rent for the use of the premises and are in the 
position of tenants) the firm would not be liable for 
accidents arising out of the state of the premises except in 
so far as it has expressly or by implication undertaken to 
keep the premises in proper condition, and has not con- 
tracted out of the liability with the individual members 
and guests resorting to the premises. Where the club is 
liable for such accidents, an injured member of the club 
cannot maintain an action against it for damages,^ and 
an injured guest would be in the sami, position unless 
there is any relation established by ticket of admission 


for the loan to the Committee such other lorry as the Company may 
deem suitable subject to all the terms and conditions hereof. 

2 The Committee agrees (i) not to use the said lorry otherwKse than 
for the purpose aforesaid ; (2) to employ only a driver who shall be at 
the time in the regular service of the Company and not to permit the 
lorry to be driven by any other person whatsoever ; (3) to keep the 
Company indemnified against all claims by any local or other authority, 
person or company in respect of any breach of any statute, by-Uw, 
or any other regulation lawfully made by any public or private body ; 
(4) to insure and keep insured all persons to be conveyed in the said 
lorry with the Company or such other Insurance 

Company as with the Company's consent shall be substituted therefor 
for the payment of in the event of death, and such 

other benefits in such other events as the Committee shall deem ade- 
quate and the Company shall sanction ; (5) not to permit more than 
persons to be conveyed in the said lorry at the same 
time; (6) to provide seating accommodation for all persons to be 
conveyed in the said lorry and not to permit any person to be conveyed 
therein standing. 

^ Knight V. Howard Wall, Ltd.. [1938] AH ^ 667 

* A member of a club cannot claim against the club in case of 
accident, but sec lirown v. Lewis (1896), 12 T.L.R. 455. 
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or otherwise between the club and the guest which places 
liability upon the club. 

The provisions of the Workmen’s Compensation Acts 
will apply to accidents to a person employed for the 
purposes of a game or recreation, e.g. a groundsman of 
a works’ cricket club. The question whether the firm or 
the club is the employer will be determinable according 
to the ordinary tests, viz. which of them pays the man 
for the services in question and under whose orders he 
works when performing those services and, in the case 
of a person who is also an employee of the firm, whether 
his contract of service with the firm includes the perform- 
ance of the services in question. And the Workmen’s 
Compensation Acts will also apply to persons employed 
by the firm for other social activities, like instructors in 
cooking, sewing, or dancing classes, to the same extent 
as they apply to other regular employees of the firm 

How far a firm would be liable for injury caused during 
treatment of an employee in its clinic or surgery would 
depend on the facts of the case. If the injury is received 
during treatment by a works’ suigeon, doctor, or nurse of 
an injury compensable under the Workmen’s Compensa- 
tion Act, the second injury would be compensable also. 
Again, negligence or incompetence on the part of a works’ 
doctor, dentist, etc., would be a ground for damages 
against the firm, although if the latter could show that 
they appointed only persons with proper qualifications it 
would be sufficient answer.^ 

Incapacitation as distinct from actual injury resulting 
from treatment in the works’ surgery must be judged on 
the same lines. Thus, if a firm make it a condition of th(' 
worker’s continued employment that he should be vaccin- 
ated, the firm would be liable in the event referred to, an 
accident being considered to arise out of the employment 

1 On this point, see the important judgments on the liability of 
doctors, etc, for negligence m Smith v Martin, [1021] 2 KB 775, 
HiUyer v Governors of St Bartholomew’s Hospital. [1Q29I 2KB 
820, and also the general principles as to employer’s liability for ser- 
vant's torts set out in Chapter II, page 20, ante 
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under the Workmen’s Compensation Acts if it results 
from some special danger with which the workman is 
brought in contact by the conditions or obligations of his 
employment. (Sec also cases cited on pages 105-106.) 

WORKS’ FUNDS AND WORKS’ CLUBS 

Membership. Membership of a works’ fund or club can 
be made a condition of employmeut subject to its being 
registered under lh(‘ Shop Clubs Act, 1902 (page 44 above) 
As previously stated, many terms in the Act have not 
been defined and very few cases have risen to give the C ourts 
an opportunity of interpreting the terms used in the Act. 
A "shop club " is, however, defined as " a club for providing 
benefits to workmen in connection with a workshop, 
factory, dock, shop, or warehouse." As regards the applica- 
tion of the Act to works’ sports and recreation and social 
clubs, therefore, while "benefits "is atermmoreajiplicableto 
payments or attendance during sickness or in consequence 
of distress, and a question might be raised as to whether 
facilities for recreation and physical development could 
be considered as coming within the meaning of the term, 
it must, however, be remembered [a) that .sports and .social 
clubs are, in the main, a later development, and if the 
question came before the Courts they might well be 
brought within the definition, and (l>) that the purpose 
of the Shop Clubs Act appears to be, on the one hand, to 
prohibit making membership of any firm’s club a condition 
of employment and, on the other, to provide a single 
means of exemption from this by means of registration 
with the Registrar of Friendly Societies. 

As regards Pension Funds, registration under the Shop 
Clubs Act would involve restriction on the amount of 
pension or lump sum benefit payable (see later, page 217, 
as to friendly societies). While the Act must still be 
regarded as operative in respect of pension funds, it is 
not the practice of the Inland Revenue to make their 
approval^ of a fund, membership of which is made a 

^ Under Sett 32, Finance Act, 1921 , see infra 
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condition of eniplo3mient for any group of employees, 
conditional upon its being registered under the Act. 

Deduction from Wages of Contributions to Works’ Funds 
and Works’ Clubs. Where deductions from wages or salary 
on account of the contributions are made, they are governed 
by Sects. 23-24 of the Truck Act, 1831 (see pages 46-47), 
and should be authorized specifically in writing by each 
employee concerned.^ It should further be noted that this 
procedure compels the firm to pay the money over to the 
fund, and not merely credit it to the employee in the 
firm’s books.® 

Approval of Pension Funds. Pension funds can obtain 
Inland Revenue approval under Sect. 32, Finance Act, 
1921, subject to the following conditions — 

(а) That the fund is a fund bona fide established under 
irrevocable trusts in connection with some trade or under- 
taking carried on in the United Kingdom by a person 
residing therein. 

(б) The fund has for its sole purpose the provision of 
annuities for persons employed in the trade or undertaking 
either on retirement at a specified age, or on becoming 
incapacitated at some earlier age. 

(c) The employer in the trade or undertaking is a 
contributor to the fund. 

{d) The fimd is recognized by the employer and em- 
ployed persons in the trade or undertaking. 

Provided that the Commissioners may, if they think 
At, and subject to such conditions, if any, as they think 
proper to attach to the approval, approve a fund or any 
part of a fund as a superannuation fund for the purposes 
of this section 

(i) Notwithstanding that the rules of the fund provide 
for the return in certain contingencies of contributions 
paid to the fund ; or 

(ii) If the main purpose of the fund is the provision of 

^ Hewlett V Allan, [1894] A.C 383 ; Phillips v London School Board, 
[1898! 2 Q B 447 

® Ex parte Cooper (1884), 26 Ch D 693. 
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such annuities as aforesaid, notwithstanding that such 
provision is not its §ole purpose ; 

(iii) Notwithstanding that the trade or undertaking in 
connection with which the fund is established is carried 
on only partly in the United Kingdom and by a person 
not residing therein. 

The privileges granted to such approved funds are: 
(a) Complete exemption from tax of the investment in- 
come; (6) contributions made by the firm and the em- 
ployee respectively may be deducted from their yearly 
returns of profits or earnings under Schedules D and E. 
The approved pension fund is thus in a better position 
than a friendly society formed to provide its members with 
pensions, since the latter, though enjoying exemption from 
tax, is restricted to granting a maximum pension of {52,^ 
although there is no such limitation in the case of 
a society formed under the Industrial and Provident 
Societies Acts. 

Regulations have been issued by the Inland Revenue 
authorities under Sect. 32, Finance Act, 1921, prescribing 
the mode of applying for approval, payment of tax on 
repaid contributions, returns to be made by employers, 
and defining the meaning of "ordinary annual contri- 
bution.” * 

Pension Funds and the Rule Against Perpetuities. A 
superannuation fund may be within the perpetuities rule,® 
but the Superannuation and Other Trust Funds (Valida- 
tion) Act, 1928, provides pen.sion funds (with certain other 
types of funds) with a statutory means of exemption from 
the perpetuities rule by registration. The conditions of 
registration are the following — 

I. The fund must be established under trusts subject 
to English law. 

^ Friendly Societies Act, i8g6. Sect 41, as amended bv Friendly 
Societies Act, 1908, Sect 3. 

* S.R. and O (1921), No. 1699; S K and O. (1931), No 638 

“ Lucas V. Telegrapli Construction and Maintenance Co tor an 
abstract of the case see Pension and Superannuation Funds, by Rolicrt- 
son and Samuels, 2nd Edition , Appendix, p 131. (Pitman ) 
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2. It must be established in connection with an under- 
taking carried on wholly or partly in Great Britain. 

3- The employer must be a contributor to the fund. 

4. The rules must state the objects of the fund and 
provide for its vesting in the trustees, mode of appointing 
and removing trustees and secretary, and the manner of 
investment, but, with two exceptions, may not authorize 
deposit of trust moneys with the employers. 

(These two exceptions are (a) funds which before 9th 
November, 1927, had a rule authorizing such deposit; 
(6) the fund of a body corporate which has during each 
of the ten years last past before the date of any deposit 
paid not less than 3 per cent dividend on its ordinary 
shares, the deposit to be secured by a charge on the firm’s 
assets.) 

5. The rules must state, further, the rates of contribu- 
tions and pensions, and conditions of membership, and must 
provide for dissolution of the funds and distribution of 
the assets, amendment of the rules, and preparation of 
all necessary accounts and reports. 

6. An annual statement of accounts and audited balance 
sheet, and a periodical actuarial report (quinquennial at 
longest) must be sent to the Registrar. 

7. Every member must have a right to a copy of the 
rules and latest statement of accounts and periodical 
valuation. 

The fees payable on registration arc as follows — 

£ s d 

For the registration of a fund ... 5 

For the registration of an amendment of rules i - 
For the correction of the register in respect of a 
change in the address of a fund or in the names 

or addresses of its trustees ... 5 - 

Appheation for registration must be made to the 
Registrar of Friendly Societies. 

Widows’ Pensions. Widows' funds come within those 
to which the provisions of Sect. 32, Finance Act, 1921 
(which grants the exemptions to approved funds), can be 
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applied, so that that part of a pension fund which is 
attributable to pensions for widows will be admitted by 
the Inland Revenue for purposes of tax exemption.* 
Widows' funds may also be registered under the Super- 
annuation and Otlier Trust Funds (Validation) Act, 1928, 
for purposes of exemption from the rule against per- 
petuities. 

Pension Schemes Operated through Life Offices. These 
schemes are not affected by Sect, 32, Finance Act, 1921. 
They are dealt with under Sect. 32, Income Tax Act, 1918, 
as amended by Sect. 26, Finance Act, 1920.® 

Registration under the Friendly Societies Acts. A works’ 
fund or club if registered as a friendly society is entitled 
to exemption from income tax.® On the other hand, an 
unregistered friendly society, whose investment income 
does not exceed £160, is entitled to exemption.* 

Provision of Death Benefits in Works’ Funds. A regis- 
tered friendly .'society may include in its rules a power to 
its members to nominate recipients of death benefits. 

The right of nomination is also given to societies regis- 
tered under the Industrial and Provident Societies Acts. 

If an unregistered society includes a rule as to nomina- 
tion, the nominations would have no validity should 
another person than the nominee prefer a claim to the 
death benefit ; but — 

(a) The money could by the rule be made payable to 
the personal representatives. Very often, however, apart 
from the death benefit, there is little or no estate, and it 
is, therefore, desirable if possible to render application 
for letters of administration unnecessary. Besides, the 
grant of probate or letters of administration takes time 
and the money payable from the sick fund is often needed 
at once for the payment of funeral expenses. 

^ Finaure Act, iq^o S«'ct ig 

® For a fuller treatment of the legal aspect of Pension Funds see 
Chapters VI-VIII, Pension and Superannuation Funds, by Robertson 
and Samuels (Pitman) 

® Schedules A. C, and D , Sect. 39 (i), Income Tax Act, 1918 

* Ibid, 
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(6) The rule could provide for the next-of-kin to receive 
the money. 

This method, it is true, avoids the objections to (a), 
but has its own difficulties. There may be possible claim- 
ants living abroad, in which event troublesome questions 
like presumption of death, necessity of advertisements, 
and so on, might arise. Or there are cases where there is 
no traceable next-of-kin. There is no method of winding 
up a claim in such a case before the expiration of the 
statutory period, and even then the money as bona vacantia 
could not legally revert to the fund. It would also appear 
that a rule limiting the period during which claims may 
be made under such circumstances might be held invalid. 

(c) The rule may specify the persons entitled and 
prescribe their order of priority. This method is legally 
unobjectionable.^ It would seem that the rule could 
properly provide for the committee to have a discretion 
to pass over any particular person claiming, or failing 
to claim, under such a rule establishing the priority of 
respective claimants.® 

As regards an unregistered works’ savings fund in 
particular, an employee who desires power to nominate 
a person to receive the balance after his death is able 
to open the savings account in the joint names of himself 
and the person whom he proposes to nominate. On the 
death of the employee, the bank is entitled to allow the 
survivor to draw any balance. With regard to with- 
drawals during the employee’s lifetime, these would have 
to be made against the requisition of both parties, unless 
the person joined agreed to give instructions for pa5mients 
to be made on the requisition of the employee alone. 

MISCELLANEOUS 

Works’ Dental Schemes. A firm which institute.s a 
dental scheme for the benefit of its employees docs not 
" carry on the business of dentistry” so as to come within 
Sect. 5 of the Dentists Act, 1921 (which provides that 

* Ashby If Cnstin (1888), 21 Q B D 401 

* See also Re Davis. \_iSg 2 \ 3 Ch. 69. 
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a body corporate may not carry on the business of den- 
tistry unless (i) it carries on no other business, ( 2 ) a 
majority of the directors are registered dentists). 

Rest Pauses. The prohibition against the partaking of 
meals in certain parts of factories (see c.g. page jb) would 
not, it is submitted, extend to refreshments which consist 
only of drinks (such as are served round to workers in 
the intervals knttwn as "rest pauses”). If light refresh- 
ments, like sandwiches or biscuits, are added, it would be 
a question of fact in eadi case whether what was partaken 
of amounted to a "meal." 

Canteen Refuse. Refuse from a works’ canteen is in the 
eategory of "domestic refuse,” not "trade refuse,” for 
the purposes of the Public Health Acts.^ 

Works’ Lotteries. The rules under which a works’ club 
may arrange a lottery or draw should be borne in mind. 
Lotteries generally are illegiil, but private lotteries are 
allowed. A jnivate lottery may be a works’ lottery, i.e. 
one confined t(j persons working on the same premises, 
or a society lottery, i.e. one confined to members of one 
society or club. Briefly, the conditions an — 

(а) The whole proceeds after deduction of printing and 
stationery expenses, to be devoted to the members or to 
the purposes of the society. 

(б) No written notice to be posted or distributed outside 
the firm’s or the society's premises. 

(c) All tickets to be at a single price to be stated on 
the ticket. 

(d) Tickets must bear the names and addresses of the 
promoters and stale the persons to whom they may be 
sold. 

(e) No tickets may be sent through the post.* 

Application of Statutory Provisions to Persons Employed 
under Welfare Schemes. In general, persons employed by 

’ Wpslminster Corpoiation 7 > (lortloii Hotels, [iqoOT 2 K.B. 39, 
Lyons Co. Ltd v 1 -ondoii Corporation, [igog] 2KB 588 

* Betting and Lotteries A(t, 1934, 24 See also Sect 23 (exemp- 

tion of small lotteries incidental to certain entertainments) 
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firms in connection with welfare schemes are not "'em- 
ployed" within the meaning of the Factories Act. It 
would, therefore, for example, be legal, under normal 
circumstances, to employ a first-aid nurse for the whole 
day on Saturday, or a boy on the works' sports ground on 
Sunday. But a factory canteen may be a factory per se 
(see above, page 205) ; consequently women and young 
persons' hours arc, in such a canteen, subject to the 
Factories Act restrictions. 

Employees of a works' club arc exempt from unenqJoy- 
ment insurance as "domestic servants,"^ although it 
would be otherwise if their duties included those of a 
profit-making concern, e g. the taking of money at the 
gates, the meaning of "domestic servants" being "ser- 
vants whose main or general practice it is to be about 
their employers' persons or their establishments for the 
purpose of ministering to their needs or the needs of 
members of their establishments, or of those resorting 
thereto, including guests." ^ 

A groundsman, whether employed by the club or by 
the firm, is exempt from unemployment insurance as an 
"agricultural worker." “ 

A golf caddie in a club is, however, insurable, th(‘ em- 
ployment being of a casual nature for the purjioses of 
a game under the Unemployment Insurance Act, 1935, 
First Schedule, Part II, para 10^ 

> Re fuiuor Carlton ( lub, [ig 22 j i K B T 6 h 
^ Ibid 

=> Rf Vcllacott, rig22i I K B 466, 

* R( King (de Webber), [1923] i K.B 210 



CHAPTER XI 


CONCILIATION AND THE SETTLEMENT 
OF DISPUTES 

There are three principal statutes which deal exclusively 
with machinery for the settlement of differences between 
employers and workmen and w^hicli are of general scope 
and are not confined to any particular trade in their 
application. Thiy are — 

{a) Employers and Workmen Act, 1875. 

(h) Conciliation Act, 1896. 

(f) Industrial Courts Act, 1919. 

THE EMPLOYERS AND WORKMEN ACT, 1875 

In any County Court proceedings in relation to a dis- 
pute between an employer and workmen arising out of 
the contract of service, the Court ma}' (i) set off claims of 
both parties the one against the other, whether the 
claims are liquidated or unliquidated; (2) rescind the 
contract conditionally or absolutely; (3) accept security 
from the defendant in lieu wholly or partly of awarding 
damages, if the plaintiff consents.^ 

Any court of summary jurisdiction may decide a dis- 
pute under the Act, provided that (i) the claim does not 
exceed £10 ; (2) no order is made for a sum exceeding £10 
exclusive of costs; (3) the defendant is not required to 
provide security exceeding £10.^ The Court has, how- 
ever, no jurisdiction if proceedings have already been 
taken in a County Court and the subject-matter of the 
dispute is the same,® and 7nrc versa.^ A valid arbitration 
clause may effectively exclude the Court s jurisdiction,® 
The Court has power to deal not only with the strict and 

’ Emf^lovers and Workmen . 1 r/, 187^5 Sect 3 
Ibid , Sect 4 

“ Hindlcy i*. Hasburn (1878). ^ Q U 1 ) , 481 

* Millclt V Coleman (1875), 44 E J y B , 194 

* London Tramways Co. v BaiJty (1877), 3 Q B D , 217. 
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technical claim which one side or the other makes in 
the dispute, but to deal with all claims which in the course 
of the hearing it may turn out have been made by one side 
against the other.^ Nor docs an employer who continues 
to employ a workman after breach waive his right to 
recover damages for the breach.* The Court has the same 
powers in relation to any dispute between any apprentice 
and his master, and in addition (a) may order the appren- 
tice to perform his duties under the apprenticeship, and 
m the event of disobedience send him to prison for 14 
days ; (h) may, if it rescinds the apprenticeship instrument, 
order whole or part of the premium to be repaid ,® (c) may 
order any surety of the apprentice under the instmment of 
apprenticeship to pay damages for breach of the contract 
within the limit of his liability under the instrument ; [d) 
may accept security from a friend of the apprentice in lieu 
or mitigation of punishment.^ 

The "workmen” to whom the Act applies are pi-rsons 
(other than domestic or menial servants) engaged m 
manual labour, under contracts with employers,® and 
the "apprentices” to whom the Act applies are appren- 
tices to the business of such workmen upon whose binding 
the premium does not exceed ^25, and apprentices bound 
under the Poor Law Acts.® 

In the case of women and young persons employed in 
factories and workshops within the meaning of the 
Factory Acts, no forfeiture for absence or leaving work 
may be set off against a claim in respect of work already 
done except to the amount of the damage sustained by 
the employer by reason of the absence from work.’ 

CONCILIATION ACT, 1896 

Any Board formed for the purpose of settling disputes 
between employers and workmen by conciliation or 

^ Hcinlev V Pease and Partners, Ltd., [1915] i K B C98, and cf. 
Keates v Lewis Merthvr Consolidated Collienes, Ltd , [1911] A C 641 

“ Wyniistay Collieries v iLdwardi) (1898), 79 L T 378. 

* Employers and Worhmen Act, 1875, Sects 5, 6 

* Ibtd , Sect 7 • lh%d , Sect 12. 

* Ibid, Seri 10 ^ Jhid , Sect ii 



CONCILIATION AND THE SETTLEMENT OF DISPUTES 223 

arbitration, and any association or body authorized in 
writing by employers and workmen to deal with such 
disputes, may apply to the Ministry of Labour ^ for regis- 
tration as a Conciliation Board. Conciliation Boards are 
bound to furnish from time to time returns, reports of 
proceedings, etc., to the Ministry of Labour.® 

The Ministry of Labour have the following powers in 
relation to any differences between employers and w’ork- 
men, or between workmen: («) inquiry; (b) arranging a 
conference between both sides under a chairman agreed 
by both or nominated by the Ministry of Labour or by 
some other person or body ; (c) appointment, on application 
of either party and after considering local facilities for 
conciliation, of a conciliator or board of concihation ; (rf) 
appointment, on the application of both sides, of an arbi- 
trator. A copy of the terms of any settlement arrived at 
must be delivered to and kept by the Ministry of Labour.® 
Further, if the Ministry are of opinion that in any dis- 
trict or trade adequate means do not exist for the submis- 
sion of disputes to a conciliation board, the Ministry may 
institute an inquiry as to the establishment of a conciliation 
board for the district or trade.® 

INDUSTRIAL COURTS ACT, 1919 
Tlie Industrial Court is set up as a standing body for 
the settlement of trade disputes. The members have to 
be appointed by the Minister of Labour, and must com- 
prise employers’ and employees’ representatives, inde- 
pendent persons, and one or more women, the duration 
of the appointment in each case being fixed by the 
Minister. The Minister alone has the right of appointing 
the President of the Court, and the chairman of any 
division of the Court, and must appoint these from among 
the independent members.® 

* The Ministry of Labour was substituted for the Board of Trade 
by New M%mstr%es and Secretaries Act, 1916, Sect. 2. 

* Conciliation Act, i8g6, Sect. 17 
® Ibid , Sect. 2. 

^ Ibtd , Sect. 4 

^ Industrial Courts Act, 1919. Sect 1. 
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In the event uf any trade dispute, existing or appre- 
hended, being reported to him by or for either of the 
parties, the Minister may, with the consent of both parties, 
refer the matter for settlement to the Industrial Court or 
to an arbitrator or arbitrators appointed by him, or to a 
board of arbitrators consisting of an equal number of 
nominees of the employers and employees concerned 
and an independent chairman nominated by the Minister. 
(The latter has also the duty of forming panels of men and 
women suitable to act as arbitrators.) The Minister may 
also refer other matters to the Industrial Court for advice. 
Where, however, there are existing arrangements in the 
trade for conciliation or arbitration, the Minister may 
take any of these steps only after these arrangements 
have failed to produce a settlement and with the consent 
of both parties.^ 

When the members of the Industrial Court are unable 
to agree on an award, the chairman has the powers of an 
umpire to decide the matter. No award may be made 
as to conditions of cmplyoment which is inconsistent 
with any Act dealing with those conditions.® 

Power is also given to the Minister of Labour to set 
up a Court of Inquiry into any trade dispute, existing or 
apprehended, with power to summon witnesses, call for 
documents, and take evidence on oath.® The reports of 
any such Court must be laid before Parliament and may 
be published at the discretion of the Minister. No private 
information as to any trade union or individual business 
may be disclosed without the consent of that union or 
business.® 

The right to appear by counsel or soliator before the 
Industrial Court, arbitrator under the Act, or Court of 
Inquiry, is subject to the rules made by the Minister of 
Labour under the Act.® 

* Industrial Courts Act, 1919, Sect 2. 

* Ibid , Sect 3 

■ Ibid , beet if 

* Ibid , Sect. 5 

* Sect. 9. For rules as to procedure see S R dfe O. 1924 No 554 
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THE NATIONAL ARBITRATION TRIBUNAL 

The National Arbitration Tribunal was set up in 1940. 
It was a war-time emergency creation, due to the necessity 
of reducing stoppages of work to a minimum. It provides 
that any lock-out or strike is illegal unless the dispute 
has been reported to the Minister and the Minister has 
not, during the ensuing 21 days, referred the dispute for 
settlement (as described below) either to the collective 
joint machinery suitable for settling the dispute or, failing 
that, to the Tribunal. 

The Tribunal consists of five members. Three mem- 
bers are appointed by the Minister and one of these is 
Chairman. The two other members are selected by the 
Minister from each of two panels of Representative 
Members constituted in consultation with the T.U.C. 
and the British Employers’ Confederation. Either party 
to an industrial dispute may icport the dispute to the 
Minister. If there is collective joint machinery in the 
trade which is suitable for settling the dispute, the 
Minister must refer the dispute to that machinery. If 
there is failure to reach a settlement or a settlement 
is unduly delayed, he may cancel the reference and refer 
the dispute to the National Arbitration Tribunal. In 
other cases the Minister may forthwith ref it the dispute 
for settlement to the National Arbitration Tribunal. If 
the dispute has not been disposed of by these means the 
Minister must refer the dispute to the National Arbi- 
tration Tribunal within 21 days from the date on which 
the dispute has been reported to him. Any agreement, 
decision, or award which results from such references 
by the Minister, whether to existing joint machinery, 
or to the National Arbitration Tribunal, is binding 
upon the parties, and the terms of the settlement be- 
come an imphed term of the contract between the 
employers and workers to w’hom the agreement or award 
relates.^ 

^ Conditions ol J^mploviiioiit and Nalinnal Vihitr.itum Ordn, 
SR & O , 1041). Mo 1305. 
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RAILWAYS 

In addition to the above enactments of general scope, 
certain machinery exists for settling disputes affecting 
conditions of employment on the railways. 

The Board of Trade has power to inquire into any 
representations as to excessive hours worked by any 
workers on railways, and may order a railway company 
to submit a more reasonable schedule of hours with 
respect to such workers ; if the railway company makes 
default, the Railway and Canal Commission then has 
jurisdiction.^ 

Questions relating to wages, hours, and other con- 
ditions of employment are, in default of agreement be- 
tween the railway companies and the trade unions, to be 
referred to the Central Wages Hoard or, on appeal, the 
National Wages Board.* The Central Wages Board con- 
sists of eight representatives of the railway companies 
and eight representatives of the railway employees, four 
of these latter being appointed by the National Union 
of Railwayinen, two by the Associated Society of Loco- 
motive Engineers and Firemen, and two by the Railway 
Clerks Association. ITie National Wages Board is com- 
posed of six representatives of each of the following two 
classes, the railway companies, and the railway em- 
ployees (two by each of the three trade unions just 
named), and in addition four representatives of the users 
of railways, with a chairman nominated by the Minister 
of Labour. 

J oint Councils have to be established for each railway 
company, consisting of officers of the company and elected 
representatives of the employees, the functions of these 
councils to be generally those referred to in paragraph 
(i6), “ Report of the Reconstruction Committee on the 
Relation between Employers and Employed ’’ (8th March, 
1917).® 

' Railway Regulations Act, 1803 
^ Railways Act, 1Q21 S^ct fn 
’ Ibid , beets Gz 64 



CONCILIATION AND THE SETTLEMENT OF DISPUTES 2i^ 

MINES, ELECTRICITY, TRANSPORT, ETC. 

Conciliation machinery is also set up in the industries 
which have been brought under national control — see 
the respective Acts (Mines Nationalization Act, 1Q46, 
Electricity Act, 1947, Transport Act, 1947). 
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Reinstatement after National Service 

The employer has the duty of reinstating an employee 
who has been called up for whole-time service in the 
Armed Forces, Civil Defence Forces, W.R.N.S., A.T.S., 
W.A.A.F., or the recognized mediC2il and nursing services 
attached to the Armed Forces, in an occupation and under 
conditions not less favourable than would have applied 
if the employee had not been called up (or if this is not 
reasonable and practicable, the most favourable conditions 
that are possible), and to continue to employ him for 
26 weeks, or where the previous employment lasted for 
a year or more, for 52 weeks. There are certain defences 
open to the employer, e.g. that the employee did not apply 
for reinstatement before the 5th Monday after his dis- 
charge, or that he did not present himself for employment 
when and where notified, or that it is unreasonable or 
impracticable to continue the re-employment. It is a 
good defence that the re-employment would involve the 
dismissal of another employee senior to, and no less 
permanent than, the employee in question. 

The period for applying for reinstatement and the time 
of starting work may be extended on the ground of the 
employee’s sickness or other reasonable cause. The em- 
ployer's obligation to reinstate ceases when a period of 
six months has passed after the end of the present emer- 
gency. (This date has .still to be prescribed by the 
Government) . 

Disputes are settled by the local Reinstatement Com- 
mittee (consisting of a chairman, an employers’ repre- 
sentative, and a workers' representative). An appeal lies 
to the Umpire, (i) where the Committee's decision is not 
unanimous, or (2) by leave of the Committee or Umpire, 

aaS 
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or (3) at the instance of the employers’ organization or 
Trade Union to which the employer or worker respectively 
belonged.^ 

In addition to the class of employees mentioned above 
as being covered by the Reinstatement in Civil Employ- 
ment Act, 1944, the above provisions also apply to persons 
who, after i8th July, 1947, enter into whole-time service 
in the armed forces by presenting themselves in pursuance 
of an enlistment notice In these cases the employer’s 
obligation to reinstate a person ceases six months after the 
end of the person’s whole time service in the forces.® 

Control of Engagement ® 

An employer may not engage an employee except by 
giving notice of the vacancy to the Employment Exchange 
or approved employment agency and obtaining the name 
of the person from that quarter. No person may obtain 
employment except by applying to the same quarter. 

The above provisions do not apply to persons employed 
in a managerial, professional, administrative, or executive 
capacity, coal miners, dock workers, part-time workers, 
employees without pay. 

The provisions also do not apply to persons under 18 
or over 50 (men) or 40 (women) ; mothers of children 
under 15 ; holders of exemption permits fiom the Ministry 
of Labour ; persons employed or appljung for employment 
to employers holding exemption certificates of the Ministry. 

Exception from the provisions is also made in the case 
of re-engagement of employees after sickness, strikes, or 
within a fortnight after leaving. (The- last exception does 
not apply to the building or civil engineering trades.) 

Hours of Employment in Factories using Electricity 

The District Inspector of Factories may give a permit 
for working "staggered" Hours to factories in which 
electricity generated outside the factory is used for any 

' Reinstatement in Civil I mploymeni Act, 1944- 

* National Sefvue Act. 1947, Sect 12. 

■* Control of Engagement Older, 1947, S K. Sc O , Mo 2021 
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purpose other than lighting or ventilation. This makes it 
possible for double day shift working by women and 
young persons over i6; day and night shift working or 
three shift working by youths over i6 and women. 

Earlier Start or Later Finish for Day Work. i. The 
period of employment may begin at 6 a.m. (instead of 
7 a.m.) for persons aged i6 or over, and at 6.30 for those 
under 16 ; or alternatively. 

2. Except on the weekly short day, the period of 
employment may end at li p.m. (instead of 8 p.m.) for 
persons aged 16 or over and at 7.15 p.m. (instead of 6 p.m.) 
for those under 16 ; or alternatively 

3. The women and young persons may be divided into 
three sets, in which case the period of employment may 
begin as in (i) above for the first set and may end as in 
(2) above for the second set. 

Difierent Periods of Employment in Different Weeks. 
The periods of employment and intervals for meals and 
rest may be different m different weeks, and whore this is 
permitted the total working hours for persons aged 16 or 
over may be more than 48 in a week (but not more than 
a number specified by the District Inspector), provided 
that they do not average more than 48 a week over two 
consecutive weeks or over a period which appears reason- 
able to the Inspector. 

Long Afternoon Spell. Where a period of employment 
ends not later than 7.15 p.m. an afternoon spell of work 
may be as long as six hours, provided there is a break of 
at least a quarter of an hour during the spell and the 
District Inspector is satisfied with the arrangements for 
refreshment during the break. 

Work on Saturday Afternoon (i.e. after i p.m.) or on 
Sunday may be allowed, provided another day is substi- 
tuted as the weekly short day or day of rest as the case 
may be. 

Night Work may be permitted (for women aged 18 or 
over and male young persons aged 16 or over) subject to 
the following limitations. 
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1. Not more than six nights in a week. 

2. Maximum of 48 hours work a week and nine hours 
work a night (or 10 hours a night if only live nights a 
week are worked). 

3. Period of employment not to exceed ii hours (or 
12 hours if only five nights a week are worked) on any 
night. 

4. Not to begin before 7 p.m. or end after 8 a.m.’ 

There are special variations in the ca.se of five-day week 

and four-day week factories. 

Registration for Employment 

Men between 18 and 50 and women between 18 and 40 
may be required by the Minister of Labour to register 
particulars about themselves. (There are certain classes 
of exceptions, including married women living with their 
husbands, and women with children und(‘r 15.) Em- 
ployers (other than those engaged in essential work) may 
also be required to register particulars about themselves 
and persons employed by them ^ 

^ Factories (Hours of T.mploymcnt in I acltiries Using Klcctncity) 
Order, 1947, S R & O , IQ47. No 1H70 as amcmled 

* Kegistiation for Employment Order S R & 0 (1947) No ^409 
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APPROVED SOCIETY, right to recover compensation 167 

, rules ........ ihg 170 

, transfer from . , , . 171 

ARBITRATION CLAUSES, effect on legal proceedings . 221 

TRI BUNA!-, national . . 225 

ARBITRATORS, appointment of . . . . 224 

AREA, part of factory ... «)') 

ARTIFICIAL FLOWER MAKING, trade, wages council for 33 

ASYLUMS, inmates of 167 

AUTHORITY, employees of public ..... 163 

BAD WORK, deductions for 44 

BAILMKN r (See Employment Contract) 
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